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IS THERE A TWILIGHT ZONE BETWEEN 
THE NATION AND THE STATE? 


By William J. Bryan.* 





A number of expressions have been coin- 
ed to describe the relations existing between 
the federal government and the several 
subdivisions, but no one has been more 
felicitous in definitions than Jefferson or 
more accurate in drawing lines of demar- 
kation. He declared himself in favor of 
“the support of the state governments in 
all their rights, as the most competent ad- 
ministrations for our domestic concerns and 
the surest bulwarks against anti-republican 
tendencies,” and “the preservation of the 
general government in its whole constitu- 
tional vigor, as the sheet anchor of our 
safety at home and peace abroad.” 

It would be almost as difficult to main- 
tain a free, self-governing republic over a 
large area and with a large population with- 
out state governments as it would be to 
maintain such a republic without a general 
government. The interests of the different 
parts of the country are so varied, and the 
matters requiring legislative attention so 
numerous, that it would be impossible to 
have all of the work done at the national 
capitol. One has only to examine the bills 
introduced in each Congress, and then add 
to the number of bills introduced at the leg- 
iclative sessions of each of the forty-six 
states, to realize that it would be beyond 
the power of any body of men to 
legislate intelligently on the multitude 
of questions that require consideration. 

Not only would national legislators lack 
the time necessary for investigation, and 


*We have requested William H. Taft, the Re- 
publican candidate for president for his views 
on this important question of the relation of 
State and federal sovereignty. Mr. Bryan 
promptly sent us this short monograph, which 
we use as the editorial for this issue. 
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therefore lack the information necessary to 
wise decision, but the indifference of repre- 
sentatives in one part of the country to lo- 
cal matters in other parts of the country 
would invite the abuse of power. Then, 
too, the seat of government would be so far 
from the great majority of the voters as to 
prevent that scrutiny of public conduct 
which is essential to clean and honest gov- 
ernment. The union of the separate states 
under a federal government offers the only 
plan that can adapt itself to indefinite ex- 
tension. 

Our constitution expressly reserves to the 
states and to the people respectively all 
powers not delegated to the federal govern- 
metit, and only by respecting this division 
of powers can we hope to keep the govern- 
ment within the reach of the people and re- 
sponsive to the will of the people. Because 
in all disputes as to the relative spheres of 
the nation and the states the final decision 
rests with the federal courts, the tendency 
is naturally toward centralization, and 
greater care is required to preserve the re- 
served rights of the states than to maintain 
the authority of the general government. 

In recent years another force has been ex- 
erting an increasing influence in extending 
the authority of the central government. I 
refer to the great corporations. They pre- 
fer the federal courts to the state courts, 
and employ every possible device to drag 
litigants before United States judges. They 
also prefer congressional regulation to 
state regulation, and those interested in 
large corporations have for years been seek- 
ing federal incorporation. 

It has been suggested that the rights of 
the states can lapse through non-use, and 
that Congress is justified in usurping the 
authority of the state if the state fails to 
make proper use of it. While this doctrine 
has been advanced in the pretended interest 
of the people, it is as insidious and as dan- 
gerous an assault as has ever been made on 
our constitutional form of government. The 
people of -the state can act with more 
promptness than the people of the nation, 
and if they fail to act, it must be assumed 
that the people of the state prefer inaction. 

The predatory corporations have taken 
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advantage of the dual character of our gov- 
ernment and have tried to hide behind state 
rights when prosecuted in the federal 
courts and behind the inter-state commerce 
clause of the constitution when prosecuted 
in the state courts. 


There is no twilight zone between the na- 
tion and the state in which the exploiting 
interests can take refuge from both. There 
is no neutral ground where, beyond the 
jurisdiction of either sovereignty, the plun- 
derers of the public can find a safe retreat. 
As long as a corporation confines its activi- 
tics to the state in which it was created, it 
is subject to state regulation only; but as 
soon as it invades interstate commerce it 
becomes amenable to federal laws as well 
as to the laws of the state which created it 
and the laws of the states in which it does 
business. 

A distinction is drawn between the rail- 
roads and other corporations. The railroad 
being a quasi-public corporation and, as 
such, being permitted to exercise a part of 
the sovereignty of the state, is subject to 
regulation at the hands of both the nation 
and the state, but this regulation is intend- 
ed, not to cripple the railroads but to in- 
crease their efficiency. The people at large 
are as much interested as the stockholders 
are in the successful operation of the ra‘l- 
roads, Their own pecuniary interests as 
well as their sense of justice would restrain 
them from doing anything that would im- 
pair the road or reduce its efficiency. The 
traveling public is vitaily interested in the 
payment of wages sufficient to command the 
most intelligent service, for life as well as 
property is in the hands of those who oper- 
ate the trains, guard the switches, and keep 
the track in repair. But we should distin- 
guish between those railroad owners, di- 
rectors and managers who, recognizing 
their obligation to the public, earn their 
salaries by conscientious devotion to the 
work entrusted to them, and those unscrup- 
ulous “Napoleons of Finance” who use 
railroads as mere pawns in a great gamb- 
ling game without regard to the rights of 
employees or to the interests of the patrons. 
It is in the interest of honest railroading 





and legitimate investment that the states 
are seeking to ascertain the present value of 
the railroad properties and to prevent for 
the future the watering of stock and the is- 
sue of fictitious capitalization; and it is in 
the interest of both the railrodds.and the 
public that they are seeking such reductions 
in transportation rates as can be made with- 
out wage reduction, without deterioration 
in the service and without injustice to legit- 
imate investments. We insist that in the 
matter of regulation of railroads both the 
state governments and the federal govern- 
ment shall act up to, and yet within, their 
powers; for nothing else will restore the 
confidence and good will that ought to exist 
between the corporations and the people. 








NOTES OF IMPORTANT DECISIONS 

CARRIERS — VALIDITY OF GENERAL 
CLAUSE EXEMPTING RAILROADS FROM 
LIABILITY FOR DESTRUCTION OF 
BAGGAGE.—It is the general rule that no one 
can contract against his own negligence. But 
that does not necessarily mean that a carrier 
may not put in a general clause exempting itself 
from all liability for injury to baggage from 
fire. Such a clause will operate in all cases 
except as to such injuries occasioned by the 
carrier’s negligence. This was the decision in 
the case of French v. Transportation Co., 85 
N. E. 424, where the Supreme Court of 
Massachusetts held that the limitation of 
liability for loss of baggage contained in a pas- 
senger’s ticket is not invalid, because the limi- 
tation is general in its terms, without refer- 
ence to negligence; but such limitation will 
be enforced as to all losses not resulting from 
the negligence of the carrier. 

The court said: “By the terms of the con- 
tract between the plaintiff and the defendant, 
the defendant is not to be liable for injury 
to baggage arising from fire. The legal result 
of such 2 contract is that it is not liable for 
fire unless negligent. Grace v. Adams, 100 
Mass. 505, 97 Am. Dec. 117, 1 Am. Rep. 131; 
School District v. Boston, Hartford & Erie 
Railroad, 102 Mass. 553, 3 Am. Rep. 502; Pem- 
berton Co. v. New York Central Railroad, 104 
Mass. 144, 151; Hoadley v. Northern Trans- 
portation Co., 115 Mass. 304, 305, 15 Am. 
Rep. 106. What was said by this court in 
Foneseca v. Cunard Steamship Co., 153 Mass. 
553, 557, 27 N. E. 665, 12 L. R. A, 340, 
25 Am. St. Rep. 660, and in Cox v. Central 
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Vermont Railroad, 170 Mass. 129, 137, 49 N. E. 


97, means that such a contract is invalid, | 


if it is construed to, be a contract exempting 
the carrier when he is negligent. It was not 
meant that where the contract exempts the 
carrier generaHy without reference in terms 
to the subject of negligence, it is invalid 
altogether. Such a contract is construed to 
be a contract exempting the carrier unless the 
passenger proves that he was negligent.” 





HUSBAND AND WIFE—RIGHT OF HUS- 
BAND TO SUE FOR INJURY TO WIFE 
OCCURRING BEFORE MARRIAGE AND 
DURING THEIR ENGAGEMENT.—The syl- 
labus to the recent case of Mead v. Baum, 
69 Atl. 962, aroused our curiosity. The 
statement was that no action lies by a hus- 
band against a person who has committed a 
tort upon the woman to whom the plaintiff 
was engaged to marry at the time of the tort, 
and whom he subsequently marries. 

The question here passed on does not seem 
to have been passed on by appellate courts 
with much frequency, as we fail to find any au- 
thoritics pro or con. - The question would ad- 
mit of no difficulty were it not for the engage- 
ment to marry. Facetiously, if not seriously, it 
might be remarked that if A intentionally in- 
jured ‘B’s fiancee, he interferes to such extent 
with B’s contract relations. Or, does not B’s 
engagement give him a property interest in his 
fiancee, which is affected by her injury during 
the engagement, as well as after the marriage. 
B would be liable for breach of marriage prom- 
ise if he broke the engagement. It would 
seem that where a man solemnly contracts to 
marry a girl, and her consent closes all ave- 
nues to retreat, he should be allowed some 
recourse against the villain who then proceeds 
to maim and deface that which has become 
his by irrevocable contract. 

But these observations on our part are pure- 
ly obiter. The court in the principal case has 
decided the matter differently, saying: “It is 
impossible to conceive of any legal principle 
upon which the action of the husband can be 
supported. It is true that it is pleaded and 
proved that at the date of the accident there 
was a mutual agreement between the plaintiffs 
tointermarry. But, although the female plain- 
tiff was under contract to marry the male plain- 
tiff, no action by him will lie against the de- 
fendant for either preventing the execution of 
that promise or for causing the promise to’ be 
of less value and more burdensome to him. In 
Dale et al. v. Grant et al., 34 N. J. Law, 142, the 
plaintiff held a contract by which he was to 
receive all the articles to be manufactured by 
a certain corporation. The defendant cut the 
belts and stopped the machinery of the cor- 





poration, and so prevented it from furnishing 
the articles to the plaintiff according to the 
contract, to the plaintiff’s injury. In deliver- 
ing the opinion of the Supreme Court, Justice 
Beasley said: “The principle of law which will 
sustain such an action is this: That a suit 
will lie against a wrongdoer who prevents in 
whole or in part a promisor from fulfilling his 
contract to the loss of the promisee.” The 
Chief Justice in denying the existence of a 
right of action in sucb a situation proceeded 
to say: “The law does not attempt to give full 
reparation to all the parties injured by a wrong 
committed. It is only the proximate injury 
that the law endeavors to compensate, and the 
more remote comes under the dead of damnum 
absque injuria.” He then cites as illustrative 
of this rule the case of Anthony v. Slaid, 11 
Mete. (Mass.) 290, where A, agreed with a 
town for a specific sum to support all the town 
paupers, and he then brought an action against 
S. for beating one of the paupers, whereby A. 
was put to increased expense for the pauper’s 
cure and support. The right of A. to an action 
against S., who had rendered the execution of 
the contract more onerous, was denied upon 
the ground that the damage was too remote 
and indirect. Other cases were cited in which 
an insurance company who had contracted to 
insure the life of a person was not permitted to 
recover against the defendant who had caused 
the death of the party insured. The Chief 
Justice called attention to the fact that the sit- 
uations which these cases presented were com- 
mon occurrences, and yet no precedent could 
be found, where an action was successfully 
maintained, which in itself was an almost con- 
clusive argument against its maintainability. 
It seems clear, therefore, that the existence of 
@ promise to marry, and the fact that the in- 
jury to the woman rendered the promise of 
less value to the man, and entailed upon -him 
expense and care, laid no foundation, and pre- 
sented no reason for an action against the de- 
fendant.” 








PASSING OF STATE AUTONOMY. 





The American people are conducting a 
remarkable experiment in government. 
They have divided and parcelled out the 
powers which ordinarily inhere in a single 
sovereignty, alloting to the federal govern- 
ment those powers which were thought to 
involve the welfare of all the states, while 
all others, except such as were expressly 
prohibited to the states, were reserved to 
the states respectively, or to the people: 
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There must arise under any system which 
attempts it, conflicts of jurisdiction, even 
when both state and federal government are 
acting in- the most absolute good faith. 
Yea, more, it is inevitable, while human 
nature remains as it is, and all power seeks 
its own aggrandizement, that each juris- 
diction, will, as far as permitted, encroach 
upon the other. | Whichever must yield, 
when its exclusive jurisdiction has been in- 
vaded, is not a sovereign, and will not be 
able to retain the respect of its subjects, nor 
preserve its rightful authority. 

It was not the belief of the founders of 
the republic that sovereignty itself had been 
divided. An overwhelming majority of 
the people of the states believed that in 
forming the union the states ceded only 
certain powers, which ordinarily inhere in 
the sovereign; but that sovereignty itself, 
the right in the last resort to judge and act 
for themselves, on their own initiative, for 
the preservation of their just authority, re- 
mained in the states. This belief, acted 
upon by the people of the south, culminated 
in the civil war, which resulted in the ab- 
solute discrediting of the doctrine, and the 
complete overthrow of the theory that in 
the federal system the state was the ulti- 
mate sovereign. 

The war wrought many radical changes 
in our system, and has completely shifted 
its center of gravity. The doctrine of state 
sovereignty has been definitely, and for- 
ever, abandoned, and our system is now 
confessedly one of divided powers, im 
which all conflicting pretensions must be 
arbitrated, determined and finally settled 
by a court that is itself a part of the 
federal governnient, and which is armed 
with ample power for the enforcement of 
its decrees. It is difficult to see how, under 
such a system, the federal government can 
avoid becoming, if indeed it has not already 
become, ex-necessitate rei, the ultimate and 
real sovereign. The states, under the only 
view of the constitution and of the effect 
of the union now possible, must hold their 
reserved powers at the sufferance of the 
federal government, except as it may be 





restrained by the supreme court, which is 
the only and final arbiter of all contro- 
versies of jurisdiction and power. If our 
system of dual government is to be main- 
tained, it is necessary that the supreme 
court shall, by its decisions, clearly delimit 
the frontier between the powers of the 
federal and state governments, and shall 
inflexibly and sternly hold the federal 
government, in all its departments, within 
the sphere marked out for it by the con- 
stitution. 

If this be not done, if in all controversies 
the doubt be resolved in favor of the federal 
government and against the states, if the 
national congress be permitted by indirec- 
tion to accomplish objects not within its 
jurisdiction, and, under pretense of exer- 


cising its conceded powers, to deal with sub- . 


jects left by the constitution in the exclu- 
sive jurisdiction of the states; there will 
not be left, in the end, any irreducible 
minimum of power in the states. Each 
aggression upon state power will lead to 
other and further invasions; the line of 
demarcation between the two jurisdictions 
will be obliterated, and the federal govern- 
ment will usurp all power, for the simple 
reason that it can. 

A state that is stripped of all right to 
resist encroachment upon its powers, can- 
not, except with great difficulty, maintain 
them in any event; and, it would seem, 
not at all, unless the court which is the 
final arbiter will hold the scales between 
the two governments with absolute fair- 
ness and impartiality. 

The federal system cannot be preserved 
unless the states are maintained in the full 
exercise of all the powers reserved to them 
by the constitution. Without autonomous 
states there can be no federal union. 

If in the further development of our na- 
tional life the control of internal and local 
affairs is surrendered by the states, or 
usurped by the national government, our 
entire system will prove a disastrous fail- 
ure. The supreme court in Northern Se- 
curities Co. v. the United States,? quoted 


(1) 198 U. S. at page 348. 
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with approval from Texas v. White,” that 
“the people of each state compose a state, 
having its own government, and endowed 
with all the functions essential to separate 
and independent existence,” and that “with- 
out the states in union there could be no 
such political body as the United States,” 
and that ‘‘not only therefore can there be 
no loss of separate and independent 
autonomy of the states through their union 
under the constitution, but it may be not 
unreasonably said that the preservation of 
the states and the maintenance of their 
government are as much within the de- 
sign and care of the constitution as the 
preservation of the union and the main- 
tenance of the national government ;” and 
added, “these doctrines are at the basis 
of our constitutional government, and can- 
not be disregarded with safety.” 

If this be true, (and who can doubt it?), 
to uphold and maintain unimpaired all the 
just rights and powers of the states should 
be at all times the jealous care and concern 
of the supreme court; but especially so 
now, in view of the insistent demand in 
many quarters that congress in one way 
or another take over control of matters 
which were left by the constitution in the 
exclusive jurisdiction of the states. If 
the preservation of the powers of the states 
be as important as the preservation of the 
powers of the union, then it is of the last 
degree of importance that. the supreme 
court should apply in the determination 
of all constitutional questions rules of con- 
struction as favorable to state power as to 
federal, 

Has it done this? I maintain that it has 
not. I go further, and insist that its funda- 
mental rules of construction tend to the 
gradual whittling away of the reserved 
powers of the state, and encourage and 
promote the usurpation by congress 
through a process gradual, but now rapidly 
accelerating, of repeated invasion by in- 
direction of the sphere of state action. The 
court seems never to approach the consider- 
ation of a question of national power with- 


(2) 7 Wall. 





out a feeling of awe. Its duty of declaring 
invalid acts of congress in gross and pal- 
pable violation of the constitution it de- 
clares to be a painful one. Why it should 
adopt such an attitude is not apparent to 
those who know that congress, like every 
other legislative body acting under a writ- 
ten constitution, will go just as far in viola- 
tion of the constitution as popular clamor 
demands and the courts permit. Every 
act of congress thus becomes a part of the 
supreme law of the land, and overnides all 
state law inconsistent with it, unless it 
plainly and unmistakably violates the con- 
stitution. All doubts are resolved in favor 
of federal power. All doubts are thereby 
resolved against the reserved powers of the 
states and the reserved rights of the people; 
for, in most cases, no act of congress can 
by any possibility be unconstitutional ex- 
cept as it violates the one or the other. 
Why this should be deemed a sound rule 
of construction by a court which acknow- 
ledges itself bound by the high and solemn 
duty of maintaining the reserved powers 
of the states and people in their originai 
integrity it is difficult to see. 

The centripetal is overcoming the centri- 
fugal force, and all power tends now to 
centralization in the national government. 
Whether it is possible to maintain the two 
in a condition of equilibrium is open to 
grave doubt. If state autonomy and na- 
tional power are both to be maintained, 
the court must come to consider both with 
equal favor, must adopt fair rules of con- 
struction, must lose somewhat of its awe 
of federal power, must read between the 
lines in congressional legislation, and con- 
sider what will be its necessary. scope and 
operation, and must hold void, as in deroga- 
tion of the powers of the states, all acts 
which, in their. manifest intendment and 
necessary effect, invade the exclusive 
sphere of state control. 

A corollary of the rule of construction 
that resolves all doubts in favor of national 
power, is that one which declares that, 
when a power is conceded to be in congress, 
the court can place no limit upon its exer- 








278 


CENTRAL LAW JOURNAL. 





No. 15 








cise, cannot inquire into the motive and 
purpose for which it is invoked, nor do 
anything to prevent its use as a pretext 
for the invasion of the sphere marked off 
for state. action, and the accomplishment 
of objects which the constitution excludes 
from the sphere of federal control. These 
propositions are maintained in McCray v. 
United States.* Congress in that case had 
used its taxing power to destroy the oleo- 
margarine business. The raising of 
revenue was the most transparent of pre- 
texts. The regulation, or rather destruc- 
tion of the business of producing a com- 
modity was the real purpose, undertaken 
by congress upon the demand of the dairy- 
ing interests. [f the production of com- 
modities, even when designed for interstate 
commerce, be not internal and local, and 
its control entirely within the sphere of state 
action, then nothing can be. The supreme 
court, speaking through Justice Damar, 
unanimously so held in Kidd v. Pearson.‘ 
And yet in McCray v. United States the 
court held that it was powerless to pre- 
vent congress by indirection, by abuse of 
its power of taxation, from invading the 
exclusive sphere of the state, and accom- 
plishing an object confessedly not entrusted 
to the federal government. 

This seems to be in irreconcilable con- 
flict with the words of Chief Justice Mar- 
shall in McCullough v. Maryland,® where 
he declares “that should congress, under 
pretext of executing its powers, pass laws 
for the accomplishing of objects not en- 
trusted to the government, it would be- 
come the painful duty of this tribunal, 
should a case requiring such a decision 
come before it, to say that such an act 
was not the law of the land.” The court 
in McCray v. United States has wandered 
very far from this salutary principle de- 
clared by Chief Justice Marshall. 

For the gravest abuses of its powers by 
congress, wherein it uses an acknowledged 
power for the invasion of the sphere 


(3) 195 U. S., 43. 
(4) 128 U. S., 126. 
(5) 4th Wh. 416. 





reserved exclusively to the states, the su- 
preme court knows no remedy save an ap- 
peal to the people. It seems to have ab- 
dicated its own constitutional duty to 
preserve the powers of the states from 
invasion, and to have abandoned the only 
means by which written constitutions can 
be maintained. It has left the rights of 
minority sections and classes at the mercy 
of congress. Yet while the court 
itself powerless to protect the states from 
invasion, by indirection, of their exclusive 
sphere by the federal government, it finds 
no difficulty in holding a state law. void, 
if its necessary effect is to usurp a power 
granted by the constitution to the govern- 
ment of the United States, even though 
on its face such act be seemingly within 
the power of the state. Upon this ques- 
tion the court says in McCray v. United 
States,® “of course where a state law states, 
and on its face such act as seemingly within 
the power of the state of adopt, but its neces- 
sary effect and operation is to usurp a 
power granted by the constitution to the 
government of the United States, it must 
follow, from the paramount nature of the 
constitution of the United States, that the 
act is void. In such a case the result of 
the test of necessary effect is. to demon- 
strate the want of power because of the 
controlling nature of the limitations im- 
posed by the constitution of the United 
States on -the states.” In other words, it 
may be added, the states may not by in- 
direction usurp the power of the federal 
government; but the federal government 
may at its pleasure by indirection usurp the 
powers of the state government. The latter 
abuse the court is powerless to prevent; 
the former it will strike down whenever 
and however attempted. 

There is scarcely a limit that can be 
placed upon the power for evil of the doc- 
trine elaborated in McCray v. United 
States. Under its authority congress can 
by a prohibitive tax strike down any in- 
dustry, of whatever character, in any of 


(6) 195 U. S., 60. 
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the states, even though no part of its 
product is intended to become a subject 
of interstate commerce. But it will 
doubtless be applied more widely in regu- 
lation of matters of internal police under 
pretense of regulating interstate commerce. 
Congress has already enacted legislatioa, 
the pure food and drug act, the sole pur- 
pose of which is to improve the quality 
of food products, drugs and medicine. 
However wise it may be in policy, it can 
find no possible justification, as an exercise 
of any lawful power of congress, unless it 
be the power to regulate interstate and 
foreign commerce. I believe it has not 
as yet been passed upon by the supreme 
court. But jt is indorsed by both the 
great political parties, is quietly acquiesced 
in by the entire country, and will doubt- 
less receive the sanction of the courts. 
And yet it is nothing but an inspection 
law, which is a matter of internal police, 
of state control, if anything can be. Said 
Chief Justice Marshall in Gibbons v. 
Ogden,’ “that inspection laws may have a 
remote ‘and considerable influence upon 
commerce will not be denied; but that a 
power to regulate commerce is the source 
from which the right to pass them is de- 
rived cannot be admitted. The object of 
inspection laws is to improve the quality 
of articles produced by the labor of the 
country; to fit them for exportation; or it 
may be for domestic use. They act upon 
the subject before it becomes an article of 
foreign commerce, of commerce among the 
states, and prepare it for that purpose. 
They form a portion of that immense mass 


of legislation which embraces everything | 


within the territory of a state not surrend- 
ered to the general government; and which 


can be most advantageously exercised by the 


state themselves. Inspection laws, quaran- 
tine laws, health laws of every description, 
as well as laws for regulating the internal 
commerce of a state, and those which re- 
spect turn-pike roads, ferries, etc., are com- 
ponent parts of this mass.” 

What the future may hold for us, in the 


(7) 9 Wh. 203. 





way of invasion by indirection of the 
exclusive sphere of state control, we can 
as yet only vaguely conjecture: whatever 
the supreme court will permit, we may be 
sure. And the court, having abandoned 
safe rules af construction, seems unable 
to find any solid ground upon which to 
plant a decision upholding the right of the 
states, and rarely, if ever, renders one with- 
out being convicted, by minority members, 
of hopeless inconsistency with previous de- 
cisions. It is highly probable that, in the 
not distant future, we will have a child 
labor law, under which child labor will be 
effectively prohibited under pain of ex-- 
clusion from interstate commerce of all 
commodities produced in whole or in part 
by the labor of children. Later on when 
congress has become a little more com- 
pletely dominated by organized labor, we 
may possibly see all productive industry 
committed to a labor monopoly under an 
act forbidding any commodity to be re- 
ceived for shipment across state lines, un- 
less it bears the urion labor label. 

The power to promote the general wel- 
fare, if it be a substantive power, and the 
words do not import a mere limitation upon 
the taxing power, is the broadest, vaguest 
and most dangerous grant of power in 
the entire constitution. I know it is con- 
tended that the words do not at all import 
the grant of a substantive power, but are 
a limitation of the taxing power: and we 
have been told that this was so held 
in Jacobson v. Mass.* I have scanned 
that case narrowly, and can find no 
such . pronouncement in any copy of 
the opinion accessible to me. The 
language of the court with respect to the 
general welfare cizuse seems to be restricted 
to a consideration of rights supposed to 
be secured by the preamble to the constitu- 
tion. Says the court “although that pre- 
amble indicates the general purpose for 
which the people ordained and established 
the constitution it has never been regarded 
as the source of any substantive power 
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conferred on the government of the United 
States, or any of its departments. Such 
power embraces only those expressly 
granted in the body of the constitution, 
and such as may be implied from those so 
granted. Although, therefore, one of the 
declared objects of the constitution was to 
secure the blessings of liberty to all under 
the sovereign jurisdiction and authority 
of the United States, no power can be 
exerted to that end by the United States, 
unless, apart from the preamble, it be 
found in some express delegation of power, 
or in some power to be properly inferred 
therefrom.’”® This is, in no __ sense, 
an opinion as_ to whether the 
general welfare clause in Art. 1, Sec. 8, be 
a substantive grant of power, or a mere 
limitation upon the taxing power: and if 
the court has ever so declared itself upon 
that question, I have been unable to find 
the opinion. But the executive and legis- 
lative departments of the government con- 
strue it, as an independent and substantive 
grant of power; and the country including 
every school of constitutional interpreta- 
tion, seems to acquiesce in that construc- 
tion. 

If it is ever judicially determined that 
the general welfare clause is a grant of 
substantive power, it will be almost, if not 
absolutely, impossible for the supreme 
court to place any effective check upon con- 
gressional invasion of what has always 
been held to be the exclusive sphere of the 
states; for there is no other power so in- 
capable of delimination or so susceptible 
of abuse: and the time will come when the 
states will be permitted to legislate upon 
very many questions, hitherto deemed of 
exclusive state cognizance, only so far as 
congress may not care to concern itself 
with them, 

State power is on the wane and state 
autonomy is passing. The adoption of rules 
of construction, by the supreme court, 
which discriminate unfairly against state 
power, enables congress by indirection to 
encroach upon it more and more. The 


(8) Jacobson v. Mass., 197 U. 8S. 21. 





amendments adopted as a result of the war 
lend themselves to the rapid promotion of 
the disintegration and overthrow of state 
autonomy. By them all state legislation 
is, in effect, subjected to federal censorship, 
even when dealing with exclusively local 
affairs. It has become practically impossi- 
ble now, under recent decisions, for a 
state legislature to enact a law that can be 
put into operation until the supreme court 
has reviewed it, and given its gracious per- 
mission. The people themselves are rapidly 
losing faith in state government, and con- 
fidence in its power to redress their wrongs 
and promote their welfare, and as they lose 
faith in the efficacy of state law, they turn 
more and more to congress for all remedial 
and corrective legislation. All conditions 
seem to favor the centralization of power 
at Washington. 

The remedy is not to be found in the 
restraining power of the courts. If the 
states are not to perish, though the atrophy 
and decay of their powers, this result must 
be prevented by rousing public opinion to 
the danger. The people themselves must 
be made to realize the absolute necessity of 
preserving state autonomy unimpaired, so 
that they will cease to demand of their 
senators and representatives in congress 
action that is without constitutional war- 
rant, and will frown upon and condemn 
every vote in congress which violates the 
constitution, and infringes upon the re- 
served rights of the states and the people. 
Indeed they must go further, and _ insist 
upon the legislative department doing 
everything possible, in the way of legisla- 
tion, toward freeing the states from the 
humiliating position, in which they are 
placed by very recent decisions of the 
supreme court, of tutelage to the inferior 
federal tribunals, and of exclusion, by in- 
junction, from resort to their own courts 
for the enforcement of their own laws. If 
the people themselves are not aroused to 
the necessities of the situation, and induced, 
not only themselves to respect the rights 
of the states, but also to enforce a like 
respect upon all the departments and 
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agencies of the national government, state 
autonomy will perish, and with it will pass 
our system of federal republicanism. In 
its place we will have imperial power and 
splendor, and then —despotism. 
H. M. Cox.* 

Baldwyn, Miss, 

*The substance of this article was delivered 
recently before the Mississippi Bar Association, 


but the treatment has been revised by Mr. Cox 
for publication in the Central Law Journal. 








THE NEW QUESTION OF STATES’ 
RIGHTS. 





The question of this article is suggested by the 
decision of the Supreme Court of the United 
States in the case of Ex Parte Edward T. Young.? 
That case presents the subject of this paper in a 
light different from that in which it had been 
previously understood throughout the country; 
at any rate, the court went much further in the 
one great constitutional question there decided 
than it had ever gone before in any previous case, 
and [ venture the assertion that the passing of a 
few years will show a gradual receding from the 
position there taken. 

In order to understand the question, I have 
thought it not amiss to review briefly the history 
of the amendment and to discuss several of the 
cases in which it has been involved. 

When the federal constitution was on its trial 
before the American people, the question of 
whether a state was subject to the suit of an in- 
dividual,. within the meaning of that clause of 
the constitution defining the judicial power of the 
United States, was discussed at length in at least 
two of the states, viz: New York and Virginia. 
It was contended by Marshall and by Hamilton 
that no such jurisdiction existed under the com- 
mon law, and that it was not the intention of 
the constitution to create new and unheard of 
remedies. The eighty-first number of the Fed- 
eralist, written by Hamilton, has the following 
profound remarks: “ It is inherent in the nature 
of sovereignty not to be amenable to the suit of 
an individual without its consent. This is the 
general sense and the general practice of man-, 
kind; and the exemption, as one of the attributes 
of sovereignty, is now enjoyed by the government 
of every state in the Union. Unless, therefore, 
there is a surrender of this immunity in the 
plan of -the convention, it will remain with the 
States, and the danger intimated must be merely 
ideal.” And this was likewise the view held by 
Thomas Jefferson, though he differed widely with 


(1) Decided March 23, 1908. 





Hamilton's theory of a strong central government, 
and at all times maintained that the powers of 
the federal government should be strictly con- 
strued within the limits fixed by the constitu- 
tion. 

Within three years after the constitution became 
erfective the decision of the supreme court in 
Chisholm vy. Georgia,2, was announced. It was 
startling and unexpected “and created such a 
shock of surprise throughout the country that, 
at the first meeting of congress thereafter, the 
eleventh amendment to the constitution was al- 
most unanimously proposed and was in due course 
adopted by the legislatures of the states.” This 
amendment expressed the will of the ultimate 
sovereignty of the whole country, a power su- 
perior to all legislatures and all courts and actu- 
ally reversed the decision of the supreme court. 
Its adoption by congress and the states so soon 
after the decision in the Chisholm case showed 
the attitude of the political parties of the day. 
They were led by statesmen and constitutional 
lawyers as able as any period of our history 
has developed, and their respective positions 
were sharply defined. 

The attempt to restrict the meaning of the 
eleventh amendment, in Osborn v. Bank,? to 
those suits in which the state was a party on the 
record, was not followed by Chief Justice Mar- 
shall in the later case of Governor of Georgia v. 
Madrazo.* In this case the claim was made up- 
on the Governor. He was sued, not by his name, 
but by his title, and demand for the possession 
of the slaves and for the moneys realized for 
those already sold was made upon the Governor 
officially and not personally. As said by Chief 
Justice Marshall: “The decree is pronounced 
not against the person, but the officer * * * 
In such a case, where the chief magistrate of the 
state is sued, not by his name, but by his style 
of office and the claim made upon him is entire- 
ly in his official character, we think the state it- 
self may be considered as a party on the record. 
If the state be not a party, there is no party 
against whom a decree can be made.” In Davis 
v. Gray,5 the doubtful doctrine was again enun- 
ciated that the fact that a state cannot be made 
a party to a suit in the United States Court by 
reason of the eleventh amendment was a suf- 
ficient reason for the omission to do it, “and 
the court may proceed to decree against the offi- 
cers of the state in all respects as if the state 
was a party to the record;” and yet in the case 
of Governor of Georgia v. Madrazo, it was dis- 
tinctly held by Chief Justice Marshall that a de- 
cree could not be rendered against the Governor 
of the state in his character as such. It is diffi- 
cult, if not wholly impossible, to reconcile the 


(2). 2 Dall. 419 (1792). 
(3) 9 Wheat. 738. 

(4) 1 Pet. 110. 

(5) 16 Wallace 203. 
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doctrine of these cases. The case of Hans v. 
Louisiana,® contains an interesting discussion of 
the question, and the court in effect held in a well 
considered opinion by Mr. Justice Bradley, that 
the decision in Chisholm v. Georgia was wrong. 

One of the most notable of the cases supporting 
the doctrine of Governor of Georgia v. Madrazo 
is Re Ayers,’ which, in my judgment, is right, and 
should to-day be the law of the land. Without a 
discussion of that case in detail, it may be sufii- 
cient to quote in part the language of the court: 
“The acts sought to be’ restrained are the bring- 
ing of suits by the State of Virginia in its own 
name and for its own use.... Ifa decree could 
have been rendered enjoining the state from 
bringing suit against its tax payers, it would 
have operated upon the state only through the 
officers who by law were required to represent it 
in bringing suits, viz: the present defendants, its 
attorney general and the commonwealth’s at- 
torneys for the several counties.” The opinion 
of the court in that case rendered -by Mr. Justice 
Matthews is full, elaborate and to the point. Its 
reasoning is sound and in exact accord with the 
true meaning of the eleventh amendment. The 
Supreme Court in the Young case disposes of the 
Ayers case in a half dozen lines without really 
considering it, or giving to the opinion the effect 
to which it is entitled. 


The case of Fitts y. McGehee, stands out con- 
spicuously in the line of cases on this subject. 
It also represents the true construction of this 
amendment, and was decided at a time and un- 
der conditions which did not exist in the later 
cases when railroads had so frequently brought 
into question state enactments, on the theory that 
such statutes violated their constitutional rights. 
Mr. Justice Peckham in the Young case, devotes 
probably more time and space to a discussion of 
the Fitts case than to any other adjudication of 
that court. I shall later refer-to this case, apply- 
ing its doctrine to the pending Alabama cases. 

It is not necessary for us to go out of the 
record in pointing to the peculiar conditions that 
surrounded the Young case. No less a personage 
than a member of that court, and I refer to Mr. 
Justice Harlan, has a statement on this question 
which is highly interesting. Referring to the ap- 
prehensions held by counsel for the railroad com- 
panies, that by reason of the heavy and succes- 
sive penalties their property would be destroyed, 
that learned writer said: “I infer from some 
language in the court’s opinion that these appre- 
hensions are shared by some of my brethren. 
And this supposed danger to the railroad com- 
panies and its shareholders seem to have been 
the basis of the action of the federal circuit 
court when by its order directed against the 


(6) 134 U. S. 1. 
(7) 123 U. S. 123. 
(8) 172 U. S. 516. 





Attorney General of Minnesota, it practically ex- 
cluded the state from its own courts in respect 
of the issues involved.” Was this same supposed 
danger the basis of the action of the majority of 
the supreme court? The question of the valid- 
ity of the penalty feature of the statutes was not, 
and could not rightly be involved in the deter- 
mination of that case. Whether the suit. was 
one against the state should have been deter- 
mined upon the record as the parties had made 
it and it was not necessary to go out of the way, 
as suggested by Mr. Justice Harlan, in order to 
consider that feature of the law. 

If full scope is given the opinion in the Young 
case it will follow that the federal court may 
prevent the state from being represented in its 
own courts by its chief law officer upon issues in- 
volving the constitutional validity of state enact- 
ments—and it would seem that the character and 
purpose of those enactments will be immaterial. 
In view of the fact that this mode of redress is 
absolutely forbidden by the eleventh amendment, 
can it “be made legal by mere construction or by 
the consideration of the consequences that may 
follow frum the operation of the statute? The 
country should never be allowed to think that the 
constitution can, in any case, be evaded or amend- 
ed by mere judicial interpretation, or that its be- 
hests may be nullified by an ingenious construc- 
tion of its provisions.” 

And moreover the state is placed in a condi- 
tion not dreamed of when the constitution was 
adopted or the eleventh amendment proposed. 
It was never within the contemplation of Hamil- 
ton, or of the most ardent exponent of his teach- 
ings, that an inferior federal court would, or 
could enjoin or suspend ‘the operation of state 
laws; nor when the~fourteenth amendment was 
proposed to and adopted by the states did it occur 
to anyone that therein and thereby secretly lurked 
a condition which in the present day would give 
jurisdiction to the federal courts of suits against 
the state, and yet the jurisdiction which is exer- 
cised is drawn arguendo from that amendment 
and an attempt to save it from violation by the 
states. 

But it is said that when the state assumes to 
regulate its common carriers, a proceeding to en- 
force a statute with that end in view does not 
affect the state in its sovereign or governmental 
dapacity, and that the officer who thus attempts 
to enforce such statutes which are alleged to be 
unconstitutional is “stripped of his. official or 
representative character and is subjected in his 
person to the consequences of his individual con- 
duct.” Thomas Jefferson expressed the view 
“that all acts done by those agents under the 
authority of the nation are the acts of the nation, 
are obligatory upon thém and enure to their use.” 
And in the Kentucky resolutions written by Jef- 
ferson in 1798, he held that the constitution and 
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its amendments delegated to the general “govern- 
ment certain definite powers, reserving, each state 
to itself, the residuary mass of right to their own 
self-government.” Moreover, every state in the 
Union, in every instance where its sovereignty 
has not been delegated to the United States, is as 
completely sovereign as the United States are in 
respect to the powers surrendered. The United 
States are sovereign as to all the Dowers of gov: 
ernment actually surrendered, and each state in 
the Union is sovereign as to all the powers reserv- 
ed to them by the constitution. It has been pointed 
out by a learned writer that “a state does not owe 
its origin to the government of the United States, 
in the highest or in any of its branches. It was 
in existence before it. It derives its authority 
from the same pure and sacred source as itself, 
the voluntary and deliberate choice of the people.” 
And the state being first in existence, the United 
States have no claim to any authority but such as 
the states surrendered to them. When the state 
by its duly constituted officers proceeds in its own 
tribunal to enforce its laws, surely such action 
by the state in the exercise of its sovereignty and 
any attempt to interfere with its exercise would 
certainly appear to affect the state in its sov- 
ereign capacity. 

As the law stands to-day, it may well be asked 
what in fact does constitute a suit against the 
state? While the Fitts case is not overruled, 
the fears of Mr. Justice Harlan that it has been 
“frittered away or put out of sight by unwar- 
ranted distinctions,” challenges the most thought- 
ful and serious consideration, and together with 
the case of Haygood vy. Southern and Re Ayers, 
occupies a unique position among the decisions of 
the supreme court. While not overruled, but in 
fact referred to and recognized by the court, 
they yet seem to be without convincing force, and 
are totally eclipsed by the later cases. 

The theory was at first advanced and main- 
tained in the opinion of the court in the Fitts 
case that unless the state officers were specially 
charged with some duty with reference to the 
statutes in question, there was no authority in 
the court to sustain federal jurisdiction. In the 
later cases, and particularly in the Young case, 
the court seems to have gotten away from that 
theory and the proposition is now stated to be 
that the fact that the state officer, by virtue of 
his office, has some connection with the enforce- 
ment of the act is the important and material 
fact, an] whether it arises out of the general law 
or is specially created by the act itself, is not 
material ‘so long as it exists. 

In connection with the theory) of “special 
charging,” it now seems to be a necessary ele- 
ment of jurisdictién that there must also have 
been an intention on the part of the officer-defend- 
ant to commit a wrong or trespass upon the prop- 
erty of the complainant; and a threatened suit 
was in the Young case in effect held to be such a 





trespass as would lay the defendant liable to an 
injunction from the federal court. 

Adverting to the contest now being waged in 
Alabama between the railroad companies and the 
state, counsel for the state are confident of ul- 
timately sustaining the statutes in question, not- 
withstanding the able and elaborate opinion ren- 
dered by Judge Jones in which he decides prac- 
t‘cally every question against the state. Twelve 
of these cases were originally instituted in the 
United States Circuit Court at Montgomery. 
Later, by compromise and adjustment, seven of 
the complaining railroads accepted the terms of 
the rate statutes and dismissed their bills, leaving 
five of the original suits now. pending. In ad- 
dition the Central Trust Co., of New York, the 
trustee in a deed of trust from the Central of 
Georgia Railroad Company, later filed a bill 
against that company in which the Railroad ° 
Commission of Alabama and the sheriffs, solici- 
tors and clerks of the counties in which the com- 
pany operates were also made defendants. Two 
of the original complaining companies amended © 
their bills by making sheriffs, solicitors and 
clerks of the counties through which they operate, 
parties defendant. Five cases are now involved 
in this litigation. While originally the railroad 
commission and the attorney general were charg- 
ed with special duties in and about the enforce- 
ment of these laws, such duties were divested 
by the act of the extra session of the Alabama 
legislature in November, 1907, so that there exists 
to-day no authority in Alabama on the part of 
any officer to proceed to an enforcement of these 
statutes in question; and they were left to be. 
enforced by the solicitors of the various inferior 
courts through indictments by the grand juries. 
But the solicitors were enjoined from instituting, 
prosecuting or aiding in prosecuting any pro- 
ceeding, civil or criminal, of any kind or descrip- 
tion against the complainant; the clerks were en- 
joined from filing any indictment, summons or. 
other process in which any of such acts were 
brought into question and from issuing any pro- 
cess thereon; and the sheriffs were enjoined from 
executing or serving any summons or other pro- 
cess in any civil or criminal suit and from in any 
manner interfering with the complainant, its of- 
ficers, or agents on account of the violation of 
any of the. acts of the legislature brought into 
question; and further, from restraining any such 
officers or agents in the jails of any of the coun- 
ties of the state or elsewhere under any -warrant, 
indictment or otherwise on account of such vio- 
lations. 

In the Fitts case, the Alabama legislature fixed 
the tolls to be charged for crossing a bridge. The 
penalties for disobeying that act by demanding 
and receiving higher tolls, were. to be collected 
by the persons paying them. No officer of the 
state had any official connection with the recov- 
ery of such penalties. Certain indictments were 
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found under another statute, against the officers 
of the company, for violating the act, and it was 
sought to enjoin the trial of such indictments. 
The state was originally made a party defendant 
eo nomine, but the suit was dismissed as to the 
state and proceeded against the attorney general, 
the solicitors of the circuit in which the indict- 


ments were pending and an individual who had° 


threatened to maintain a penalty suit. After re- 
viewing the case Judge Harlan said: “If these 
principles be applied in the present case, there is 
no escape from the conclusion that, although the 
State of Alabama was dismissed as a party de- 
fendant, this suit against its officers is really one 
against the state. As a state can act only by its 
officers an order restraining these officers from 
taking any steps, by means of judicial proceed- 
ings, in execution of the statute of Feb. 9, 1895, 
is one which restrains the state itself, and the 
suit is consequently as much against the state as 
if the state were named as a party defendant on 
the record.” Can the conclusion be escaped, that 
the Alabama suits are really against the state? 
An affirmative answer is inevitable, for to my 
mind they seem fairly and squarely to come with- 
in the long accepted definition of a suit against 
the state. 

It would seem that under the exception recog- 
nized in the Young case the Alabama suits must 
also be held to be against the state. The declar- 
ation by the court is pertinent here: “It is proper 
to add that the right to enjoin an individual, 
even though a state officer, from commencing 
suits under circumstances already stated, does not 
include the power to restrain a court from act- 
ing in any case brought before it, whether of a 
civil or criminal nature, nor does it include the 
power to prevent any investigation or action by a 
grand jury. The latter body is part of the ma- 
chinery of a criminal court, and an injunction 
against the state court would be a violation of the 
whole scheme of our government.” With the 
hands of its solicitors tied by injunction, its clerks 
prohibited from filing the indictment and from 
issuing process thereon, its sheriffs enjoined from 
serving any process, we have the very condition 
which the court says is “a violation of the whole 
scheme of our government.” There could be 
no more effective restraint of the grand jury. 
If an indictment should be preferred by the grand 
jury, the clerk could not even file it without be- 
ing guilty of a contempt of the federal court, 
and thus the indictment would remain with the 
body with which it originated. 

I cannot permit this opportunity to pass with- 
out expressing my unyielding opposition to the 
effort of recent years to extend the constitution 
by judicial construction. Mr. Root’s speech be- 
fore the Pennsylvania Society in 1906, caused 
much discussion by his prediction of a greater 
centralized rule through the concentration of 





power in the federal government, and™ shortly 
afterwards the President referred with some im- 
patience to the “curious revival of states rights.” 

Mr. Root insisted that there was “but one way 
in which the states of the Union can maintain 
their power and authority under the conditions 
which are now,before us, and that was by an 
awakening on the part of the states to a realiza- 
tion of their own duties to the country at large,” 
and that “it is useless for the advocates of states’ 
rights to inveigh against the supremacy of the 
constitutional laws of the United States, or 
against the extension of national authority in the 
fields of necessary control where the states them- 
selves fail in the performance of their duty.” 

With due respect to the great ability of Mr. 
Root, I say that this doctrine is to my mind, a 
most dangerous one. It not ofily destroys but 
actually reverses the principle that the federal 
government is founded upon a grant of powers, 
and that all powers not granted are reserved to 
the states. 

Congress, in my judgment, can exercise no 
power by virtue of any supposed inherent sov- 
ereignty in the general government. Indeed, 
there is no such thing as a power of inherent 
sovereignty in the government of the United 
States. It is a government of delegated powers, 
supreme within its prescribed sphere, but power- 
less outside of it. By the express words of the 
constitution, sovereignty resides in the people, 
and Congress can exercise no power which they 
have not by their constitution, intrusted to it; all 
else is withheld. : 

If the power in question is not in terms granted 
and is not necessary and proper for the exercise 
of a power which is thus granted, it does not 
exist. And in determining what measures may 
be adopted in executing the powers granted, Chief 
Justice Marshall declared that they “must be ap- 
propriate, plainly adapted to the end, not pro- 
hibited and consistent with the letter and spirit 
of the constitution.” 

Wherever practicable the congress should pro- 
vide federal remedies for our national evils, but 
let them be added to, not substituted for state 
remedies. I cannot believe that this doctrine of 
the “twilight zone” as it has been popularly 
dubbed, will receive recognition from the Amer- 
ican people, nor from that final arbiter of national 
questions, the supreme court. 

THOMAS W. MARTIN. 
Montgomery, Ala. 
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DAMAGES — RELATIONSHIP AND “MEN- 


TAL ANGUISH.” 





WESTERN UNION TELE 
GRAPH CoO. 


JOHNSON sv. 





Supreme Court of South Carolina, Sept. 2, 


1908. 





While mental anguish or suffering will be 
presumed in case of a telegraph company’s fail- 
ure to deliver a death message, by which the 
addressee is deprived of receiving or bestowing 
the ministrations of husband or wife, father, 
mother, brother, sister, grandparent, and grand- 
child, and is deprived of attending their funeral 
rites, no such presumption obtains in the case 
of more distant relatives, such as uncle, aunt, 
niece, nephew, and cousin, with reference to 
whom it must affirmatively appear from the 
evidence that special relations of tenderness 
and affection existed between them and de- 
ceased of which the telegraph company had 
notice, in order to entitle them to recover for 
mental anguish. ‘ 


WOODS, J.: The ‘following telegram, in- 
tended for the plaintiff was delivered to the 
defendant’s agent or 3d of August, 1906, at 
Hudson, N. C.: “Miss Mary Johnson, near 
Sou. Dept., Chester, S. C. Allie dead. Bring 
here to-morrow. Answer whether you can 
come. §. J. Smith.” Allie was the wife of 
the sender and the first cousin of the plaintiff. 
The telegram was not delivered till August 
6th, and negligence on the part of the agent 
at Chester in not making proper efforts to 
find the addressee was admitted. The plaintiff 
recovered judgment for $150 for mental an- 
guish and suffering in being deprived of the 
privilege of attending the funeral of which the 
telegram was intended to give notice. 


The single question made by the _ appeal 
arises from the refusal of the circuit judge 
to charge the following requests: “This court 
*charges that where a party is deprived of at- 
tending a funeral by reason of delay in the 
delivery of the telegram, and the relationship 
between such party and the deceased to whom 
the telegram relates is that of first cousin, 
proof of such relationship is not of itself 
sufficient to raise a presumption of mental 
anguish, and, in order to enable such party 
to recover damages for mental anguish on 
account of such deprivation, it must affirma- 
tively appear from the evidence that special 
relations of tenderness and affection existed 
between the plaintiff and the deceased, and 
that at the time the message was accepted 
by the telegraph company for transmission and 
delivery adequate notice was given the com- 
pany of such special relations.” In Butlef v. 





Telegraph Co., 77 S. C. 148, 57 S. E. Rep. 
757, the question being as to the presumption 
of mental anguish or suffering of one who, 
upon the occasion of the death of his wife, 
was deprived of the presence of his brother-in- 
law in his hours of sorrow, the court laid down 
these propositions: “(1) That a plaintiff can 
only recover such damages as are the direct 
and proximate result of a wrongful act on 
the part of the defendant. (2) That mental 
anguish by a brother-in-law may be the result 
naturally and reasonably to be anticipated 
from the failure to deliver a telegram, but 
there is no presumption that such injury has 
been sustained. (3) That, if in the particular 
case one related merely by affinity sustains 
damages, they are special, and the defendant 
must have notice of the facts from which 
it may be reasonably expected they would arise 
at the time the message is delivered for trans- 
mission.” We are now called on to decide 
whether the same rule applies to first cousins. 
If the reasoning of the court in that case is 
to be regarded, it is perfectly clear there must 
be some line drawn in degrees of consanguinity 
where the presumption of suffering and an- 
guish for such disappointments cannot be in- 
dulged; for it is within the knowledge of all 
that the relationship of father-in-law, mother- 
in-law, brother-in-law, or sister-in-law is usual- 
ly closer by intercourse and affection than that 
of the remoter blood relations. The reasoning 
and conclusion in Butler v. Telegraph Company 
are thoroughly sound, but the principle of 
that case would lead to absurdity, unless the 
court fixes some degree of blood relationship 
beyond which suffering and anguish will not 
be presumed as the results of delay in the 
transmission and delivery of telegrams. Ou 
statute provides for damages for ‘mental an. 
guish or suffering.” It will not be doubted 
these words*were intended to have their usual 
strong meaning. They do not give the slight- 
est. ground to impute to the general assembly 
an intention to incumber the administration 
of justice, and open the floodgates of specula- 
tive litigation by allowing suits to be brought 
for any unpleasant feeling or sensation, how- 
ever slight. Mental suffering means distress 
or serious pain as distinguished from annoy- 
ance, regret, or vexation. Mental anguish is 
intense mental suffering. Being deprived of 
receiving or bestowing the ministraiions of 
husband or wife, father, mother, brother, sis- 
ter, grandparent, and grandchild in the great 
sorrows of life, and being deprived of attending 
their funeral rites produces, in every man and 
woman with normal affections for these near 
kindred, distress and serious pain; that is, 
mental suffering or anguish within the mean- 
ing of the statute. When we leave these close 
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family ties and reach the relation of uncle 
and aunt, niece, and nephew, and that still 
further removed relation of cousin, the depriva- 
tion ordinarily produces annoyance, regret. 
or vexation, but not a state of mind attaining 
to distress or mental suffering. This, we 
think, is the common-sense interpretation of 
the statute, viewed in the light of the general 
experience of men; and it is in accord with 
authority. 


The following authorities support the case 


of Butler v. Telegraph Company, supra, hold- 
ing there is no presumption of mental an- 
guish arising from delay in telegrams affect- 
ing the feelings of those related by affinity: 
Telegraph Co. v. Steenbergen, 107 Ky. 
469, 54 S. W. Rep. 829; W. U. Tel. Co. v. Me- 
Millan (Tex. Civ. App.) 30 S. W. Rep. 298; 
W. U. Tel. Co. v. Garrett (Tex. Civ. App.), 34 
S. W. Rep. 649; Davidson v. Telegraph Co. 
(Ky.), 54 S. W. Rep. 830; W. U. Tel. Co. v. 
Long, 148 Ala. 202, 41 South. Rep. 965; W. 
U. Tel. Co. v. Gibson (Tex. Civ. App.), 39 S. W. 
Rep. 198. In Renham y. Telegraph Co., 87 S. W. 
‘Rep. 788, 27 Ky. Law Rep. 999, recovery was 
denied to an aunt in a tuit for damages for 
delay in a telegram announcing the death of 
a nephew. In W. U. Tel. Co. v. Wilson, 97 
Tex. 22, 75 S. W. Rep. 482, it was likewise held 
there was no presumption that an uncle will 
suffer mental anguish from failure to attend 
his fiiece’s funeral. In North Carolina the 
view is taken that any telegram announcing 
sickness or death is sufficient notice to the 
company to warrant a recovery in any case 
where mental anguish is shown to have re- 
sulted without respect to the relationship of 
the parties; but, on the trial, where the re- 
lationship does not raise the presumption of 
mental anguish, the damages must be affirma 
tively proved. The rule established in this 
state by Butler’s case is that there is no 
presumption that telegrams announcing sick- 
ness or death involve mental anguish or 
suffering, rather annoyance, regret, or vexa- 
tion, unless they are sent by or intended for 
near relations. The defendant, therefore, had 
a right to the instruction asked for. 


The judgment of this court is that the judg- 
ment of the circuit court be reversed, and the 
cause remanded to that court for a new trial. 

GARY, A. J. (dissenting). Conceding that 
there are ‘degrees of relationship beyond 
which it will not be presumed that mental an- 
guish was suffered as the result of. failure 
on the part of the telegraph company to de- 
liver a message promptly, nevertheless the 
relation of first cousin comes within the de 
grees giving rise to such presumption. I 
therefore dissent. 





Note.—Mental Anguish Arising from Negli- 
gence in Delivery of Telegram Presumed from 
Relationship of Parties—Right of recovery for 
mental suffering arising from negligence in the 
delivery of a telegram is of very recent organiza- 
tion, being first declared by the Supreme Court 
of Texas in 1881, and has now been adopted as 
law by either the courts or the legislatures of the 
following states: Alabama, Iowa, Kentucky, Louis- 
iana, North Carolina, South Carolina and Ten- 
nessee, Possibly other states have adopted this 
new rule, whose statutes or decisions in this re- 
spect have not come to our attention. 

This right of action is very bitterly opposed 
by the courts in other jurisdictions and is in no 
danger of being adopted in such jurisdictions 
except by fiat of the legislature. The objections 
to the recognition of this rule are not theoretical. 
Indeed, it may be admitted that the Texas court 
which first announced this rule had in everything 
the best of the argument from the standpoint of 
exact logic. Owing, however, to the unfortunate 
frailties of human nature, exact logic does not 
always make for exact justice. And so these other 
jurisdictions, while admitting the force of the 
argument that mental anguish wholly apart from 
any physical injury may be as real an injury as 
that occasioned by actual contact of the person, 
are disposed to reject it altogether on the simple 
ground that human ingenuity has never been able 
to devise any means for definitely determining or 
indicating the state of the human mind and that 
therefore such injury was incapable of any com- 
petent or adequate proof. / 5 

The experience, also, of those jurisdictions 
which have adopted this rule is hardly reassuring. 
The floodgates of litigation have been opened and 
juries have not always been careful in estimating 
the damages with the result that such litigation 
has become of all others the most speculative. So 
annoying has been this tendency that the supreme 
court of North Carolina has been led, while reaf- 
firming the doctrine, to caution juries against its 
abuse. Cashion v. Telegraph Co., 123 N. Car. 267. 
See remarks of Cooper, J., to same effect in Tele- 
graph Co. vy. Rogers, 68 Miss. 748, 24 Am. St. 
Rep. 300. 

With this experience confronting them, it is 
not surprising that courts where this rule is 
recognized, should be inclined to limit its opera- 
tion to cases where such experience has proven 
that it is of proper application, to-wit, in cases 
of blood reiationship; so that it is now the rule in 
such jurisdictions that mental suffering arising 
from negligence in the delivery of a telegram 
will be presumed where blood relationship exists. 
Cashion v. Telegraph Co., 123 N. Car. 267; 
Western Union Tel. Co. v. Randles, (Tex. Civ. 
App.), 34 S. W. Rep. 447; Western Union Tel. 
Co. v. Coffin, 88 Tex. 94. Likewise the coral- 
lary to this rule is equally well settled that no 
presumption of mental anguish will arise where 
the relationship of the parties is that of marriage 
or mere affinity. Bennett v. Telegraph Co., 128 
N. Car. 103, (father-in-law); Telegraph Co. v. 
McMillan, (Tex. Civ. App.), 30 S. W. Rep. 208, 
(sister-in-law) ; Butler v. Telegraph Co., 77 S. 
C. 148, (brother-in-law) ; Telegraph Co. vy. Gib- 
son, (Tex.), 39 S. W. Rep. 198, (son-in-law): 
Cashion vy. Telegraph Co., 123 N. Car. 267, 
(brother-in-law); Telegraph Co. v. Garrett, 
(Tex.), 34 S. W. Rep. 649, (stepson); Telegraph 
Co. v. Steenbergen, 107 Kv. 460, (father-in-law) ; 
Telegraph Co. v. Coffin, 88 Tex. 94, (brother-in- 
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law); Davidson v. Telegraph Co., (RKy.), 54 S. 
W. Rep. &30, (son-in-law). Apparently contra: 
Reese y. Telegraph Co., 123 Ind. 294; Telegraph 
Co; yv. Crocker, 135 Ala. 492. 

The distinctions made by these decisions are 
not arbitrary, but are clearly founded on prin- 
ciple. Admitting the right to recover at all for 
mental anguish, the well-established principle 
announced in Hadley v. Baxendale comes into 
play, to-wit: that when two parties have made a 
contract which one of them has broken, the dam- 
ages which the other ought to receive, in respect 
of such breach of contract, should be such as 
may fairly and reasonably be considered as aris- 
ing naturally from such breach, or as may rea- 
sonably be supposed to have been in the contem- 
plation of the parties at the inception of the 
contract as tle probable result of a breach of it. 
Under this rule the mental anguish of a father 
may be said to arise naturally, i. e., that is in the 
ordinary course of nature, from a failure to be 
at his child’s funeral where such failure is due to 
the negligence of a telegraph company in failing 
to promptly deliver to him a telegram announcing 
his child’s death. “In sttch case,” said the Su- 
preme Court of Texas, in Telegraph Co. v. Coffin, 
supra, “upon the delivery of the message the 
telegraph company must have taken notice of the 
relationship between the parties, and from the 
language of the message, must have known that 
the purpose of sending it was to enable him to 


be present at the burial; therefore, that a failure. 


to deliver the message would probably deprive 
him of being so present. It must also, from a 
knowledge of the laws of human nature, common 
to all, have known that such failure to be pres- 
ent at the funeral would cause mental suffering, 
because this is a common result from such a 
State of case. The injury in such case is the 
natural result of a failure to deliver the message, 
and must have been in the ‘contemplation of the 
parties’ when the contract for transmission was 
made, The facts showing liability being proved, 
the jury might infer the facts of mental suffer- 
ing, because such is recognized as a common 
result under such circumstances. No proof 
would be required to show that mental suffering 
did ensue.” 

_As a necessary corollary to the above proposi- 
tion it must be recognized that there are de- 
grees of relationship that under circumstances re- 
ferred to do not create that anguish of spirit 
which is the only ground of recovery in this 
class of cases. Annoyance, disappointment or 
sympathy, however keen, is far from constituting 
mental anguish and the experience of mankind is 
that failure to be at the bedside of a dying friend 
or distant relative does not ordinarily occasion 
any severer strain upon the feelings than that 
of keen disappointment for which, of course, 
there can be mo recovery. So, therefore, the 
courts are quite agreed as we have just observed, 
that in all cases of relationship no closer than 
mere affinity, mental anguish will in no case be 
presumed from the failure of a telegraph comnany 
to deliver a telegram. In all such cases plaintiff 
may prove that there were special grounds of 
attachment between himself and the deceased, 
which were as close as those of the more sacred 
relations of life, but even in such cases, being 
exceptional, and not such as may be said to 
“arise naturally,” it would seem to be the proper 
rule that in order to recover “it must be proved 





that at the time the message was delivered to it, 
the telegraph company was notified of the rela- 
tions existing between the plaintiff and the de- 
ceased; otherwise ‘the company. would be re- 
garded as only having in contemplation such re- 
sults as cunt follow in the usual course of 
things.” Telegraph Co. v. Coffin, supra, loc. cit. 


7. 

But there is an apparent exception even to the 
last rule, to-wit: in cases where one, expecting 
to arrive in a certain town late at night or at a 
warm season of the year or after a long trip, 
will not have time or opportunity to adequately 
prepare for the funeral of the loved one whose 
dead body he is bringing with him, and to notify 
friends or relatives, and telegraphs ahead to 
relatives or even friends to meet him at the 
train and prepare for the funeral. In such case a 
father, for instance, bringing his dead child to 
town after a journey of several days in warm 
weather, would be naturally expected to suffer 
extreme anguish to learn on his arrival that, 
owing to the failure to deliver a telegram, no 
one was at the train to assist him and that no 
relatives had been notified and no arrangements 
for the funeral made. ‘In such cases the word- 
ing of the telegram if sufficient to notify the 
company that its intent is to secure necessary as- 
sistance and not merely condolence, will be suf- 
ficient notice to the company of the special nature 
of the message and make them liable for the 
mental anguish of the sender of the message ir- 
respective of the relationship of the sendee. 
Western Union Telegraph Co. vy. Lang, 148 Ala. 
202, 41 South 965. So also where a father tele- 
graphed to a friend of the death of his son and 
requested kim to send a coffin which was not de- 
livered and the funeral was delayed until the 
body began to decompose. Telegraph Co. v. Car- 
ter, (Tex.), 21 S. W. 688. But even in such cases 
the telegram must be couched in such terms as 
to reasonably inform the telegraph company that 
a failure to deliver will deprive the sender of 
more than the condolences of the sendee; other- 
wise there can be no recovery. Telegraph Co. 
v. Henly, (Ind. App.), 54 N. E. 775. 

One more question remains to be considered, 
to-wit, what degrees of blood-relationship will be 
sufficient to create a presumption of mental 
anguish in such cases. Husband and wife is 
generally classed in a relation by itself. This 
relation with that of parent and child are by the 
absolute consensus of the world’s experience de- 
clared to be the most intimate and most sacred 
of all human relationships. It needs no argu- 
ment to support the statement that mental anguish 
will be presumed to naturally arise from negli- 
gence in delivery of a telegram announcing the 
sickness or death of parties sustaining such re- 
lationship to the party seeking damages for the 
nondelivery. But how much further shall we 
go in presuming mental anguish in such cases 
among persons related by blood? “Beyond the 
marriage state,” says the court in Cashion v. Tele- 
graph Co., this presumption extends only to near 
relatives of kindred blood, as acute affection 
does not necessarily result from distant kinship 
or mere affinity. A brother’s love is sufficiently 
universal to raise the presumption but not so 
with a brother-in-law, who is often an indiffer- 
ent stfanger, and sometimes an unwelcome in- 
truder into the family circle.” 

From a careful examination of the authorities 
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we reach the conclusion that no presumption of 
mental anguish will arise from the failure to de- 
liver a telegram announcing death or sickness 
outside of the relationships of husband and wife, 
parent and child and brother and sister of the 
whole blood The authorities have held the follow- 
ing blood relationships insufficient to raise the 
presumption: Aunt and nephew: Denham v. 
Telegraph Co., 27 Ky., Law Rep. 999, 87 S. W. 
788; uncle and nephew: Telegraph Co. v Long, 
148 Ala. 202, 41 South 965, uncle and niece; Tele- 
graph Co. v. Wilson, 97 Tex. 22, 75 S. W. 482. 
In the case of Telegraph Co. v. Crocker, 135 Ala. 
492, the relationship of grandmother and grand- 
child is referred to as a relation which will sus- 
tain a presumption of mental anguish, but we 
hardly think human experience justifies the exten- 
sion of the rule beyond the relationship of brother 
and sister. The most prominent error in the 
Crocker case and which absolutely destroys its 
value as an authority is the fact that the sender 
in this case is the father of the child and the 
sendee is the maternal grandmother. The mental 
anguish for which the father was permitted to 
recover was the solace and condolence that could 
have been furnished to him by his mother-in-law. 
We confess we have been deceived in the popular 
conception of the mother-in-law as portrayed on 
the stage and in the public prints, if the fact is 
as the Alabama supreme court represents it to 
be that a man can suffer mental anguish from the 
absence of his mother-in-law. We confess that 
this may be frequently possible, but we insist that 
it is not the universal experience of the human 
race or of civilized society, and the authorities 
which we have already cited clearly prove this to 
be the consensus of judicial opinion. 


ALEXANDER H. ROBBINS. 








CORRESPONDENCE. 





A LAYMAN’S OPINION OF LAWYERS. 
Editor of Central Law Journal: 

My attention has been called to an interesting 
article in the Law Notes which very pointedly 
refutes the oft-repeated platitude that lawyers 
are fit subjects for ridicule and reproach. Law- 
yers care little or nothing for these silly asser- 
tions, I imagine, and very wisely care but little 
for what the public at large thinks of them. 
They know full well that ninety-nine per cent 
of the public do not think for themselves, but 
swallow whole all the trite sayings handed down 
to them, being too indolent to think for them- 
selves. If the bellwether jumps the fence, all 
the batance of the flock follows. 

Nothing can be further from the truth than 
this systematic abuse: In a business experience 
as a layman of 57 years, 29 years of which my 
dealings were largely with lawyers, as a law 
publisher, I found the standard of integrity of 
lawyers far surpassed that of bankers, mer- 
chants, mechanics and laboring men. I will not 
Say as to physicians and farmers, having had 
but little experience with them. Lawyers may 
owe debts they cannot pay, but they do not deny 
the indebtedness nor resort to quibbles which 
they might more effectively resort to, than lay- 
men, 

Whence comes this high standard of integrity 
found in the legal profession? From their edu- 


cation. As is the case with army Officers’ in- 
tegrity, it is drilled into them. Lawyers are 
very tenacious of being well thought of by 
their fellow-lawyers. Their word given to the 
court or to opposing counsel is as good as their 
bond. They may as well cease business as to 
acquire the reputation of being liars. 

It is true that lawyers do, in a professional 
way, often serve mercantile tricksters, but in 
most instances the disreputable character of such 
employments are undisclosed until too late to 
withdraw. How few instances are encountered 
of misappropriation or embezzlement of funds 
coming into the hands of lawyers in a fiduciary 
capacitv. Within my own experience, I have 
known of but one such instance. 

I therefore conclude that public opinion errs 
in judging of lawyers. In fact, public opinion 
is a very unreliable tribunal. Public opinion, 
when sitting in judgment on integrity and mor- 
als is as frequently wrong, as right, and the 
blind followers of public opinion of necessity 
err. It was public opinion that crucified our Di- 
vine Lord. It was public opinion that burned 
alleged witches in New England. Juries and 
courts are sometimes too much influenced by 
public opinion. Judge ‘Landis, in his famous 
Standard Oil decision, through the spectacles of 
public opinion, thought he discovered an offen- 
der underneath the party before the court who 
could endure a bigger fine than the party on 
trial. Courts and lawyers usually are and should 
be the balance wheel to correct and steady pub- 
lic oninion and not always to follow it. This 
mav 1 ad them sometimes to incur the public 
wrath and ridicule, but they can rest assured 
that the public will never lose confidence in 
them as the conservative force in every com- 
munity. 

W. H. STEVENSON. 

St. Louis, Mo. 











HUMOR OF THE LAW. 


Counsel (addressing the judge after he had 
got his client, a thief, acquitted in the face 
of strong evidence): Your honor, I would be 
obliged if you would order that this man be 
not released from custody until to-morrow, 

Judge: Certainly; but what is your reason? 

“Well, you see, the road near my home is 
rather lonely, and as my client knows quite 
well that I shall have money on me he might 
possibly lie in wait for me.’’-—Bon Vivant. 


Joseph Chamberiain was the guest of honor 
at a dinner in an important city. The mayor 
presided, and, when coffee was being served, 
the mayor leaned over and touched Mr. Cham- 
berlain, saying, “Shall we let the people enjoy 
themselves a little longer, or had we better 
have your speech now?’’—Christian Register. 


They were cross-examining, in a Chicago 
court recently, a bookmaker who had been 
caught in the toils for playing some other 
game than his own. 

‘Lue third sub-assistant district attorney was 
intent upon a conviction, however, and was 
doing his best, none too successfully, to shake 
the testimony of the defendant, 

“You’re sure of that?” he yelled ag _ the 
bookmaker stuck to an assertion that did not 
suit the case of the state. 

“Sure I am certain,” came the answer. 











Vol. 67 - 


CENTRAL LAW JOURNAL. 


289 








“You remember that you are under oath?” 

“I do that.” 

“And you’d swear to this statement of yours?” 

“Swear to it? Why, Mr. Lawyer and judge, 
your honor, I’d bet a hundred on it any day.” 
—Spare Moments 








WEEKLY DIGEST. 





Weekly Digest of ALI, Current Opinions of 
ALL the State and Territorial Courts of Last 
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1. Accident Insurance—Computing Time of 
Notice.—Where a policy of insurance against 
sickness provides that notice of the illness shall 
be givin within ten days, Sunday is not excluded 
in the computation of the time.—Craig v. United 
States Health & Accident Ins. Co., S. C., 61S. E. 
Rep. 423. 

2. Notice.—The provision of a policy of in- 
surance against sickness providing that writ- 
ten notice of any illness for which claim can be 
made must be given the company within ten 
days from the beginning of iliness is not un- 
reasonable.—Craig v. United States Health & 
Accident Ins. Co., S. C., 61S. B. Rep. 423. 

3. Adverse Possession—Abandonment.—Par- 
ties who had occupied only a very small portion 
of land for about two years, and had abandoned 
it before suit to quiet title, held to have no rights 
in the land under a claim of ten years’ adverse 





possession.—Hamer v. Harper, Miss., 46 So. Rep. 
707. 
4. Assessments of Taxes.—In ejectment, 





where defendants claimed by adverse possession, 
they could show the assessments of taxes against 
them on the land, not to show possession, but in 
connection with the other. evidence of actual 
possession, to show claim of ownership and the 
extent of their possession. a v. Hunter, 
Ala., 46 So. Rep. 235. 





5. Interlock.—Where there is an interlock 
possession of a junior grantee or adverse claim- 
ant in actual occupancy of a part of the inter- 
lock claiming the whole, held adverse posses- 
sion of all the land in the interlock.—Robinson 
v. Sheets, W. Va., 61 S. E. Rep. 347. 

6. Tacking.—Where the owner of two con- 
tiguous lots cOnveys one to A., and the other to 
B., and a controversy arises as to the boundary. 
A. cannot to establish adverse possession against 
B. tack his own possession to that of the com- 
mon grantor.—Goozee v. Grant, Neb., 116 N. W. 
Rep. 508. 

Tax Title-—The occupancy of realty by 
one who entered under life tenant will not be 
converted in to an adverse possession as against 
the remainderman, by the occupants recording 
a tax deed, where his relation to the property 
disqualifies him to acquire the title in that man- 











ner.—Wiswell v. Simmons, Kan.. 95 Pac. Rep. 
407. 
8. What Constitutes——Adverse possession 





to confer title must be actual, continuous, and 
hostile to the legal title for the full statutory 
period, and such possession must be established 
by clear and positive proof.—Hyer v. Griffin, 
Fla., 46 So. Rep. 635. 

9. Aliens—Deportation.—A deportation order 
issued bv the Secretary of Commerce and Labor 
held not conclusive on the officers or agents of 
the vessel in which the alien was brought into 
the United States.—Frank Waterhouse & Co. v. 
United States, U. S. C. C. of App., Ninth Cir- 
cuit, 159 Fed. Rep. 876. 

10. Alteration of Instruments—Presumptions, 
—Where a typewritten contract appears to have 
been changed after the first impression was 
made, the presumption is that such change was 
made before execution and delivery.—Barber v. 
Stromberg-Carlson Telephone Mfg. Co., Neb., 116 
N. W. Rep. 157. ; 

11. Appeal and Error—Assignment of Error. 
—Assignments of error affected by extraneous 
evidence, and not made the subject of exception 
or bill of exception in the trial court, are not 
available on appeal.—Swann v. Washington- 
Southern Ry. Co., Va.,61 S. E. Rep. 750. 

12. Instructions.—The giving of an instruc- 
tion which was not pertinent to the issue trie@ 
and which could not have prejudiced the sub- 
stantial rights of the party complaining was 
not ground for reversal.—Zentzshel v. Ritchey, 
Ky., 110 S. W. Rep. 832. 

13.—-Jurisdiction—Where a sublessee sued 
out an injunction to protect him in the peace- 
able enioyment of the premises and for $2,000 
damages for trespass. the value of the sublease» 
must be considered in determining the. juris- 
diction of the Supreme Court.—Hirsh v. Valloft, 
La., 46 So. Rep. 103. 

14. Refusal to Sanction Certiorari.—That 
the Court of Appeals may review a refusal] to 
sanction a certiorari the petition must be in- 
corporated in the bill of exceptions or otherwise 
verified as a part thereof by the trial judge.— 
Clarke Bros. v. Deal, Ga., 61 S. E. Rep. 295. 


15. Attorney and Client—Misconduct.—Mis- 
conduct justifying the disbarment of a prosecut- 
ing attorney is such as shows the attorney to 
be unworthy of public confidence and an unfit 
person to be trusted with the duties of the pro- 
fession.—State v. Hays, W. Va., 61 S. BE. Rep. 
355. 


16. Bail—Deposits in Lieu of Bail.—Money de- 
posited by one person as bail for another. or the 
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surplus thereof remaining after satisfying the 
state’s claim, is the property of the person mak- 
ing the deposit, and is not subject to assign- 
ment by the one bailed.—Doty v. Braska, Iowa, 
116 N. W. Rep. 141. 

17. Bankruptey—Disallowance of Claims.— 
An order rejecting and expunging claims of 
stockholders of a bankrupt corporation for mon- 
ey alleged to have been advanced to and expend- 
ed for the corporation held proper'y reaffirmd.— 
Laffoon v. Ives, U. S. C. C. of App., Ninth Cir- 
cuit, i159 Fed. Rep. 861. 

18. Dissolved Corporation.—A New Jersey 
corporation having been proclaimed against for 
nonpayment of New Jersey taxes held entitled 
to appear in bankruptcy proceedings by ‘attor- 
ney.—In re Munger Vehicle Tire Co., U. S. C. 
Cc. of App., Second Circuit, 159 Fed. Rep. 901. 

19. Mortgages.—A trustee under a trust 
mortgage executed by a bankrupt which was a 
consolidated corporation held a necessary party 
to a suit to set aside a transfer of the property 
of one of the merged companies on behalf of its 
ereditors, or to declare such creditors’ claims a 
first lien on such property in the hands of,the 
consolidated corporation.—United Sheet & Tin 
Plate Co. v. Hess, U. 8. C. C. of App., 159 Fed. 
Rep. 889. 

20. Preferences.—One held to have no rea- 

sonable cause to believe that bankrupts intend- 
ed to prefer him in transferring property in his 
favor, within Bankr. Act, c. 541, Sec. 60b.—Cur- 
tiss v. Kingman, U. S. C. C. of App., First 
Circuit, 159 Fed. Rep. 880. 
* 21. Time for Taking Appeal.—Where a pe- 
tition for a rehearing was filed within ten days 
after an order was made sustaining a demurrer 
to a petition in involuntary bankruptcy, an ap- 
peal taken within ten days after the peti- 
tion was disposed of and the judgment of dis- 
missal became final was in time.—Mills v. J. H. 
Fisher & Co., U. S. C. C. of. App., Sixth Circuit, 
159 Fed. Rep. 897. 

22. Benefit Societies—Insurable Interest.— 
The designation by an assured in a mutual 
benefit insurance association of a person as 
beneficiary having no insurable interest in the 
life of assured held not against public policy.— 
Dolan v. Supreme Council of Catholic Mut. Ben. 
Assn., Mich., 116 N. W. Rep. 383. 

23. Bills and Notes—Conflict of Laws.—A 
note executed within the state, but payable in 
another state, must be governed by the law of 
that state though given for the price of prop- 
erty and reserving title to the property until 
full payment.—Lienkauf Banking Co. v. Haney, 
Miss., 46 So. Rep. 626. 

24.-_——_Consideration.—That a note given to a 
near relative by a person in declining years in 
reward for services calls for a larger sum than 
the services were probably worth does not in- 
validate it for failure of consideration.—Bade v. 
Feay, W. Va., 61 S. E. Rep. 348. 

25.—_——Consideration.—It was no defense to 
certain notes that they were given to avoid 
prosecution of the maker, where there was 
neither allegation nor proof that at the time the 
notes were given any criminal prosecution was 
pending against him. or that he was guilty of 
any criminal offense.—Ferd Rueping Leather Co. 
v. Watke, Wis., 116 N. W. Rep. 174. 

26.——Executory Contract of Sale——An exec- 
utory contract of sale is a sufficient considera- 
tion for a note given for the price, though the 
goods were never delivered subject to the de- 
fenses of failure of consideration, fraud in its 

















procurement, payment, or set-off.—Acme Food 
Co. v. Older, W. Va., 61 S. E. Rep. 235. 

27. Bridges—Establishment and Maintenance. 
—A county is a public corporation which exists 
only for public purposes connected with the 
administration of the state government, and it 
and its revenues are alike, where there is no 
express restriction subject to legislative con- 
trol, and cities of the first class therein may be 
considered not parts of the county for bridge 
purposes.—Slutts v. Dana, Iowa, 115 N. W. 
Rep. 1115. 

28. Brokers—Commissions.—Where a broker 
performs his part of the contract, he cannot be 
deprived of his commission, though, owing to 
the misrepresentation of the seller, the sale fails 
of execution.—Hugill v. Weekley, W. Va., 61 S. 
E. Rep. 360. - 

29. Contract Commissions.—A broker held 
only entitled to recover interest on contract 
commissions from the average date the install- 
ments thereof were payable.—Bankers’ Loan & 
Investment Co. v. Spindle, Va., 62 S. E. Rep. 
266. 

30. Cancellation of Instruments—Conditions 
Precedent.—Equity will not extend aid to the 
mortgagor to cancel a mortgage and quiet title 
against it where he does not offer to pay the 
debt secured by the mortgage lien.—Hammond 
v. Erickson, Wis., 116 N. W. Rep. 173. 

31. Carriers—Carrying Passenger Beyond 
Destination.—Injuries resulting to a passenger 
from walking to his destination after trains had 
passed the station without stopping held not 
the natural sequence of the failure to stop the 
trains, and that damages would not be recover- 
able therefor.—Malcomb v. Louisville & N. R. 
Co., Ala., 46 So. Rep. 768. 

32.——Contributory Negligence.—In an action 
for damages for the death of live stock in tran- 
sit, whether the shipper was negligent in fail- 
ing to sufficiently shower the stock to keep 
down its temperature held for the jury.—Peck 
v. Chicago Great Western Ry. Co., Iowa, 115 
N. W. Rep. 1113. . 

33. Injury to Alighting Passenger.—Held, 
that a carrier did not perform its duty to afford 
passengers a fair opportunity to debark by stop- 
ping the train, before reaching the usual place 
between rows of cars on parallel tracks.—Smith 
v. North Carolina R. Co., N. C., 61 S. E. Rep. 
266. 

34._——Liability of Carrier.—Where plaintiff's 
horses were destroyed by a conflagration while 
in charge of a common carrier, the case falls un- 
der the common-law rule which makes the car- 
rier an insurer of the goods committed to it for 
transportation.—Stiles, Gaddie & Stiles v. Louis- 
ville & N. R. R. Co., Ky., 110 S. W. Rep. 826. 

35. Liens,—A railroad company receiving 
lumber from a lake carrier for storage and re- 
shipment at the request of an agent for its sale 
held entitled to a lien thereon for freight ad- 
vanced.—Bennett Bros. Lumber Co. v. Robinson, 
U. S. Cc. C. of App.. Sixth Circuit, 159 Fed. Rep. 
910 

36. Live Stock Shipment.—A common car- 
rier of live stock is an insurer of its safe de- 
liverv; and the burden of proof is on it to show 
that the loss resulted from some cause which 
would exempt it from liability—Church v. Chi- 
cago. B. & Q. Ry. Co., Neb., 116 N. W. Rep. 520. 

37.—Quarantine.—Plaintiff’s intestate held 
under the circumstances entitled to the protec- 
tion of the railroad company, so that jt should 
not have permitted his ejection from the train 
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by city quarantine officer rendering plaintiff en- 
titled to compensatory damages.—St. Louis & 
S. F. R. Co. v. Roane, Miss., 46 So. Rep. 711. 

38. Transportation of Freight.—Where a 
safe could not have arrived in time for delivery 
before Sunday, defendant carrier was entitled 
to an allowance for that day and for two days 
at an intermediate point in determining the 
jJength of time for which a penalty was recover- 
able for delay under Revisal 1905, Sec. 2839.— 
Blue Ridge Collection Agency v. Southern Ry. 
Co.. N. C., 61 S. E. Rep. 462. 

39. Warehouseman,—A carrier’s liability as 
warehouseman of freight less than a car load 
did not commence until the freight had been 
unloaded in the warehouse, and the consignee 
notified that it was ready for delivery.—Wall- 
Huske Co. v. Southern Ry. Co., N. C., 61 S. E. 
Rep. 277. 

40. Chattel Mortgages—Judgment Liens.— A 
judgment lien superior in time to a mortgage 
lien is prima facie superior in rank as to prop- 
erty included in the mortgage other than that 
for the price of which the mortgage was given. 
~—Howard v. Rumble, Ga., 61 S. E. Rep. 297. 

41. Colleges and Universities—Issuance of 
Diploma.—Where, under the by-laws of a medi- 
eal college, the dean has the right to pass on 
the standing of the students applying for grad- 
uation, his report to the board of directors that 
a student has passed in all studies held equival- 
ent to a recommendation to the board.—State v. 
Lincoln Medical College, Neb., 116 N. W. Rep. 
294. 

42. Constitutional Law—Police Power.—Free- 
dom to contract is not unlimited, as the lawmak- 
ing branch of the government may impose such 
limitations as can be reasonably considered to 
be for the public health, safety, and morals.— 
Craig v. United States Health & Accident Ins. 
Co., S. C., 61 S. E. Rep. 423. 

43. Contempt—Criticising Rulings of Court.— 
Every citizen has the right to criticise with- 
out any restriction the rulings of a judicial of- 
ficer in am action which has been finally deter- 
mined, and not be answerable otherwise than in 
an action triable by a jury.—State Board of 
Examiners in Law v. Hart, Minn., 116 N. W. 
Rep. 212. 

44. Contraects—Nonperformance.—A _ building 
contract containing no provision as to the effect 
of freezing weather, held that the contractor 
could not claim relief from liability because 
thereof.—Brent v. Head, Westerveit & Co., Ia., 
115 N. W. Rep. 1106. 

45.- Undue Influence.—Relationship of mis- 
tress and servant, patient and nurse, aunt and 
nephew, do not, all combined, raise a legal pre- 
sumption of undue influence.—Bade v. Feay, W. 
Va.. 61 S. E. Rep. 348. 

46. Corporations—Liability for Mispayment 
of Dividends.—Oilmill company and person ac- 
credited with owning certain of its stock ‘held ] 
both liable for dividends paid thereon subse- 
quent to suit involving the ownership of the 











stock.—McCord v. Nabours, Tex., 109 S. W. 
Rep. 913. 
47. Purchase of Property.—A corporation 





executing a note for the price of property re- 
ceived by it held not entitled to defeat a recov- 
ery on the ground that its manager who signed 
the note, was without authority—Watts Mer- 
ecantile Co. v. Buchanan, Miss., 46 So. Rep. 66. 
48. Ratification of Agent’s Acts.—Where a 
corporation ratifies or knowingly accepts the 








benefits of a contract made by an agent, it can 
not repudiate the same.—Barber v. Stromberg- 
Carlson Telephone Mfg. Co., Neb., 116 N. W. Rep. 
157. 


49. Transactions with Corporations.—One 
advancing money to a corporation by paying 
the same to an officer thereof held not required 
to see that the money was applied for the cor- 
poration to hold the corporation liable-—Watson 
v. Proximity Mfg. Co., N. C., 61 S. E. Rep. 278. 

50. Counties—Illegal Taxes.—A county has 
no vested right in a public fund created by the 
levy of taxes under an unconstitutional act for 
the benefit of high school districts and voluntar- 
ily paid by the taxpayers.—School District No. 
30, Cuming County, v. Cuming County, Neb., 116 
N. W.. Rep. 522. 

51. Refusal to Allow Claim.—When funds 
in the county treasury may be distributed only 
on warrants authorized by the county board, a 
claim therefor may be filed with the county 
board. and an appeal may be prosecuted from 
its rejection.—School Dist. No. 30, Cuming Coun- 
ty v. Cuming County, Neb., 116 N. W. Rep. 522. 

52. Criminal Evidence—Admissibility. — De- 
fendant’s consent to be searched for $10 did not 
include the disclosure of a pistol which he was 
attempting to keep concealed, and reference to 
the pistol was inadmissible against the defend- 
ant, who had not been legally arrested.—Davis 
v. State, Ga., 61 S. E. Rep. 404, 

53. Petition for Certiorari—A copy of the 
accusation or indictment on which defendant 
was convicted need not be attached to his pe- 
tition for certiorari, nor is it required that such 
copy be presented or identified by the trial 
court prior to the coming in of the answer to 
the writ of certiorari—Green v. State, Ga., 61 
S. E. Rep. 234. 


54. Criminal Law—Attempt.—The rule that, 
to constitute an attempt to commit an offense, 
the act must be a possibility, has no application 
where the crime becomes impossible either by 
outside interference or miscalculation as to @ 
supposed opportunity.—Stokes vy. State, Miss., 
46 So. Rep. 627. ’ 

55. Attempt.—Whenever the design of a 
person to commit crime is clearly shown, slight 
acts done in furtherance of this design will con- 
stitute an attempt.—Stokes vy. State, Miss., 
46 So. Rep. 627. t 

56. Limitations.—Under Code 1906, Secs. 
1414, 1415 (Ann. Code 1892, Secs. 1342, 1343), 
limiting the time of prosecutions and providing 
what shall be the commencement of a prosecu- 
tion, held that the court would not assume that 
defendant was bound over within a certain time 
after a specified date, so as to bring the prose- 
cution within the statute.—Hatton v. State, 
Miss., 46 So. Rep. 708. 

57. When Appellant Pays Fine.—Where 
plaintiff in error on whom an alternative sen- 
tence permitting payment of fine has been im- 
posed has paid the fine, the writ of errer will! 
be dismissed.—Kitchens v. State, Ga., 61 S. E. 
Rep. 736. 

58. Criminal Trial—Conviction.—That, on 
several defendants demanding separate trials, 
the commonwealth elected to try a particular 
one of them, does not prevent it from electing 
to try another on a mistrial or reversal of a 
conviction, and grant of a new trial as to the 
first one selected.—Napier v. Commonwealth, 
Ky., 110 S. W. Rep. 842. 

59. Error in Continuing Case.—Error in 
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continuing a case did not entitle accused to be 
discharged, and is no ground for reversing a 
conviction.—Ashlock vy. Commonwealth, Va., 61 
8. E. Rep. 752. 

60. Former Jeopardy.—A verdict for man- 
slaughter under an indictment charging murder 
in the first degree held an acquittal of murder, 
and on a new trial defendant cannot be tried for 
any crime higher than manslaughter.—West v. 
State, Fla., 46 So. Rep. 93. 

61. Identity of Accused.—Where a person 
is indicted by the name of “Jno.” M., and his 
identity is not questioned, and the defendant 
uses on the record the names Jno, M. and John 
M. indifferently, a verdict convicting him as 
“John” M. held not error.—McDonald v. State, 
Fla., 46 So. Rep. 176. 

62. Customs and Usages—Reasonableness.— 

Reasonable and just rules and customs of a cer- 
tain business held to have been contemplated 
in making a contract involving that business.— 
Consolidated Kansas City Smelting & Refining 
Co. v. Gonzales, Tex., 109 S. W. Rep. 946. 
.63. Damages—Breach of Agreement to Pay 
Money.—Damages for breach of an agreement 
to pay money are capable of exact measurement 
in contemplation of law, and the measure of 
damages is as a general rule the principal sum 
with legal interest thereon from the time the 
payment was due.—Colonna Dry Dock Co, v. 
Colonna, Va., 61 S. E. Rep. 770. 

G4. iMxcessive Verdict.—Where the result of 
a wound was the permanent disfigurement of 
plaintiff's hand, the bones having been broken, 
and the injured hand having shrunk up, and no 
known operation would relieve her, a verdict of 
$4900 was not excessive.—Fitzgerald v. Inter- 
national Flax Twine Co., Minn., 116 N. W. Rep. 
475. 

65. Liquidated Damages.—Where it is diffi- 
cult to accurately determine the damages caused 
by the failure of a party to a contract to per- 
form, the parties themselves may agree upon 
such sum as in their judgment will be compen- 
sation for the breach.—Ross v. Loescher, Mich., 
116 N. W. Rep. 193. 

66. Divoree—Abandonment.—Where a_ wife 
abandons her husband without just cause, and 
thereafter becomes insane, a cause of action for 
divorce does not accrue until two years exclus- 
ive of the time she is insane.—Kirkpatrick v. 
Kirkpatrick, Neb., 116 N. W. Rep. 499. 

67. Custody of Children.—A husband hav- 
ing obtained judgment of final divorce, with 
custody of minor children, cannot abdicate his 
trust bv a subsequent agreement, and such 
agreement, vesting in her the temporary cus- 
tody of the children, is no bar to his recovering 
possession.—Farr v. Emuy, La., 46 So. Rep. 142. 

68. Easements—Extent of Way.—A convey- 
ance of a part of premises having as an ap- 
purtenance a right of passway held to subtract 
nothing frem the easement as originally created 
as to the portion of the premises retained by 
grantor.—Sweeney v. Landers, Frary & Clark, 
Conn., 69 Atl. Rep. 566. 

69. Ejeetment—Executory Contracts. — The 
vendees in an executory land contract in actual 
possession of the land are the persons entitled 
to maintain ejectment against the one ousting 
them therefrom, and not the vendors.—Kuite v. 
Sage, Mich., 116 N. W. Rep. 467. 

70. Eminent Domain — Easements. — Under 
Code 1904, Sec. 1105f (3)-(6), authorizing the 
condemnation of “lands or any interest or estate 
therein, or materials or other property,” an 




















easement of right of way is subject to condem- 
nation.—Swann v. Washington-Southern Ry. 
Co., Va., 61 S. E. Rep. 750. 

71. Extent of Damage.—Const. 1902, Sec. 58 
(Code 1904, p. ccxxii), held, in so far as it re- 
lates to property damaged, merely to provide a 
new right of action, and that the word “dam- 
aged” was used with the same meaning that it 
had at common law, not damage to the feelings, 
tastes or sentiments, but physical damage to the 
corpus or to seme right of property appurtenant 
thereto.—Lambert v. City of Norfo.k, Va., 61 
S. E. Rep. 776. 

72. Equity—Judgment for Damages.—Equity 
cannot undertake to give damages save ancill- 
ary or auxiliary to some one of the recognized 
subjects of jurisdiction, and then only such dam- 
ages are awarded as may be necessary to do 
full justice by way of compensation.—Colonna 
Dry Dock Co. v. Colonna, Va., 61 S. E. Rep. 770. 

73. Judgment Pro Confesso by One of Sev- 
eral Defendants.—Where several defendants are 
joined in a bill and a pro confesso taken against 
one, plaintiff is not entitled to final judgment 
against him, if the trial of the issues raised by 
the answering defendants establish his nonlia- 
bility —Kennedy v. East Union Lumber & Mfg. 
Co., Miss., 46 So. Rep. 625. 

74. Specific Performance.—Before equity 
will specifically enforce a contract, the contract 
must be clearly and distinctly shown, and it 
must be reasonable and mutual, and founded on 
at least a meritorious consideration.—Colonna 
Dry Dock Co. v. Colonna, Va., 61 S. E. Rep. 770. 

75. Estoppel—Covenants.—Where a grantor 
conveys land by general warranty, such goven- 
ant passes to the covenantee by estoppel a pre- 
existing outstanding title subsequentiy acquired 
by the grantor.—Blake vy. O’Neal, W. Va., 61 S. 
E. Rep. 410. 

76. Evidence—Declarations of Grantor.—Dec- 
larations by a grantor in a deed made after 
such conveyance that another is owner of the 
land, or that the grantee holds in trust for him, 
are inadmissible to impair the rights of the 
grantee.—Crawford v. Workman, W. Va., 61 S. 
E. Rep. 322. 


77. Self Serving Declarations.—A telegram 
sent by a party to a contract to the adverse 
party after the breach thereof by the latter held 
a self-serving declaration and inadmissible in 
an action by the party for breach of contract.— 
Texas Brokerage Co. v. John Barkley & Co., 
Tex., 109 S. W. Rep. 1001. 


78. Executors and Administrators — Claims 
Against Estate.—Where a testator in his life- 
time promises that parties taking up his notes 
shall be reimbursed out of his estate, the notes 
must be taken up in his lifetime in order to 
create a liability against the estate.—Gaston v. 
Gaston S. C., 4&1 S. E. Rep. 393. 

79. Limitations of Action.—Where a part- 
ner dies, and the surviving partner makes an as- 
signment, limitations run against the holder of 
a firm note in favor of the estate of decedent.— 
In re Neher’s Estate, 109 N. Y. Supp. 1090. 

80. Removal.—Where an heir before her 
appointment as administrator withdrew from the 
hands of the factor of the intestate certain funds 
standing to the credit of the deceased on the fac- 
tor’s books, claiming that they belonged to her, 
held not ground for her removal as administra- 
tor.—Hansell v. Hickox, La., 46 So. Rep. 784. 

81. Fines—Rights and Remedies of Inform- 
er—To entitle an informer or person prosecut- 
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ing to any part of the fines imposed on convic- 
tion under indictment his name as such must be 
indorsed on or written at the foot of the indict- 
ment before it is presented to the grand jury 
under Code 1899, c. 36, Sec. 2. (Code 1906, Sec. 
1159).—-State v. Parkins, W. Va., 61 S. E. Rep. 
337. 

82. Fravd—Damages.—Where a piaintiff is 
induced to furnish land as a part of the con- 
sideration for a transaction between others by 
fraudulent representations of the one to whom 
it is conveyed, the remedy held to be in law for 
damages.—Guilfoyle v. Pierce, 109 N. Y. Supp. 
924. 

83. Frauds, Statute of—Parol Contract. — A 
parol contract for the sale of land is not bind- 
ing, and the vendor may, after demanding pos- 
session, sue to rescind the contract and recover 


possession.—May v. May, Ky., 110 S. W. Rep. 
808. : 
84.———-Part Performance.—The doctrine of part 


performance by the buyer, such as paying the 
purchase price and the like, to take a contract 
out of the statute of frauds, obtains only in 
equity, and has no place in an action at law 
for damages founded on the contract.—Franklin 


v. Matoa Gold Min. Co., U.S. C. C. of App., 
Eighth Circuit, 158 Fed. Rep. 941. 
85. Fraudulent Conveyances — Payment of 


Debt to Wife.—If one lent her husband money 
received as a bridal present, and as the profits 
from her business, he thereby became indebted 
to her and could legally pay her the debt, which 
she could enforce against him.—Parker v. 
Fenwick, N. C., 61 S. E. Rep. 378. 

86. Garnishment—Property Subject. — The 
maker of a note is not chargeable as garnishee 
of the payee while the note is current as negotia- 
ble paper and subject to transfer to a bona fide 
purchaser without notice before matumrity.— 
Wohl v. First Nat. Bank, Ala., 46 So. Rep. 231. 

87. Homicide—Attempt. — Where defendant 
attempted to procure R. to kill a third party, 
and started with R. to the point where the kill- 
ing was to occur, but was arrested, the act was 
an attempt to commit a crime within Code 1906, 
46 So. Rep. 


Sec. 1049.—Stokes vy. State, Miss., 
627. 
88.——Manslaughter.—Where accused inten- 


tionally pointed the gun at the deceased, and it 
was then discharged causing death, or if ac- 
cused was guilty of culpable negligence in the 
way he handled the gun. and by such negligence 
the gun was discharged, he would be guilty of 
manslaughter.—State v. Limbrick, N. C., 61 S. 
E. Rep. 568. 

89. Husband and Wife—Alimony.—Tempor- 
ary alimony may be granted where defendant is 
without estate or certain income, but is able by 
use of his faculties to provide reasonable main- 
tenance for his wife.—Messervy v. Messervy, S. 
C., 61 5. E. Rep. 442. ° 

90.——Community Property.—The husband is 
the proper party to protect all claims based on 
community property or to recover wages of the 
wife for services rendered prior to a separation 
and the wife has no right of intervention in 
such action, except as to what may have become 
her separate property.—Mi@hael v. Rabe, Tex., 
109 S. W. Rep. 939. 

91. Intoxicating Liquors—Civil Damage Law. 
—Saloon keeper held liable under civil damage 
law for injuries from intoxication by liquors 
sold by person left in charge of saloon, though 
such person received no compensation.—Dice v. 
Sherberneau, Mich., 116 N. W. Rep. 416. 








92. Local Option Law.—Where a local Op- 
tion election resulted in prohibition, a conviction 
might be had for violating the law pursuant to 
such election, though another election had subse- 
quently been held with a similar result.—John- 
son v. State, Tex., 109 S. W. Rep. 936. 

93. Sale to Minor.—Whether one charged 
with furnishing liquors to a named minor exer- 
cised due diligence to find out his age and was 
honestly mistaken is a question for the jury.— 
Askew v. State, Ga., 61 S. E. Rep. 737. 

94. Judgment—Foreign Judgments.— Record 
of court of limited jurisdiction in garnishment 
in a foreign state must show that garnishee, a 
foreign corporation, had submitted itself to the 
jurisdiction of such court.—Rykard v. Seabord 
Air Line Ry.. S. C., 61 S. E. Rep. 252. 

95. Opening or Vacating.—A direct attack 
upon a judicial proceeding is an attempt to 
avoid or correct it in a manner provided by law, 
and the proper method is to bring forward the 
action and vacate the judgment.—Bickford v. 
Bickford, N. H., 69 Atl. Rep. 579. 

96. Justices of the Peace—Equitable. Juris- 
diction.—Though a justice has no jurisdiction 
to enforce an equitable lien, he has jurisdiction 
to enforce the collection of money which equit- 
ably belongs to a party.—United States Fidelity 
& Guaranty Co. v. A. F. Messick Grocery Co., 
N. C.. 61 S. E. Rep. 375. 

97. Licenses—Authority .of Municipalities.— 
Laws 1907, p. 48, c. 5597, Schedule B, authoriz- 
ing the imposition of a license tax by cities of 
1,000 to 3,000 inhabitants on any express com- 
pany in a sum not to exceed $25. and chapter 
5811, do not authorize a city of that class to im- 
pose such license tax for a greater amount.— 
State v.. Lewis, Fla., 46 So. Rep. 630. 

98. Life Estates—Mortgages.—Mortgagee of 
a life estate in possession cannot as against the 
remainderman acquire a tax title based on taxes 
accruing during his occupancy.—Wiswell v.i 
Simmons, Kan., 46 So. Rep. 407. 

99. Life Insurance — Overdue Premiums, — 
Where a draft for a premium was not mailed 
until after the premium matured, the policy ex- 
pired according to its terms, but if the premium 
was received and credited, the forfeiture waa 
waived.—Mutual Reserve Fund Life Assn. v. 
Tuchfeld, U. S. C. C. of App., Sixth Circuit, 159 
Fed. Rep. 833. 

100. Presumptions.—The mere delivery of 
a life policy, acknowledging payment of prem- 
ium without demanding the payment thereof, 
raises a presumption that a credit is extended.— 
Cauthen v. Hartford Life Ins. Co., S. C., 61 S. 
E. Rep. 428. 

101. Limitation of Actions—Waiver of Bar.— 
A stipulation in a note that the payee or holder 
may extend it as often as required without 
notice and without prejudice to his right to en- 
force payment at any time held not an agree- 
ment to waive the bar of limitations.—Allen v. 
Allen’s Estate, Neb., 116 N. W. Rep. 509. 

102. Lotteries—Recovery of Price Paid.—The 
rule that courts will not permit the recovery 
of the consideration paid on an executed contract 
prohibited by statute does not apply to the 
vendee of a lottery ticket for whose benefit Code 
Cr. Pre. Sec. 225, was enacted; the statute im- 
posing no penalty on the vendee.—Becker v. 
Wilcox, Neb., 116 N. W. Rep. 160. 

103. Mandamus — Issuance of Diploma. — 
Where the dean of a medical college has re- 
ported to the directors that a student has passe@ 
all examinations, and the directors arbitrarily 
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refuse to issue a diploma, its issuance may be 
compelled by mandamus.—State v. Linco!n Med- 
ical College, Neb., 116 N. W. Rep. 294. 


104. Payment of Salary.—<An Officer of a 
municipal corporation nay by mandamus com- 
pel the payment of his salary, though he has 
assigned the same.—Granger v. French, Mich., 
116 N. W. Rep. 181. 


105. Master and Servant—Assumed Risk.— 
An employee who had been engaged for several 
months with others in operating a pile driver, 
and who was killed by the falling of a pile while 
the appliances used were the same and were 
oprated in the same manner as usual, held to 
have assumed ‘the risk as a danger of his em- 
ployment.—Kirkpatrick v. St. Louis & S. F. R. 
Co., U. S. C. C. of App., Eighth Circuit, 158 Fed. 
Rep. 855. 

106. Assumption of Risk.—A_ servant as- 
sumes all the ordinary risks of his employment 
of which he is aware or which by the exercise 
of reasonable care and attention he should be 
aware, but he does not assume risks caused by 
the master’s negligence nor such as are latent. 
—German-American Lumber Co. vy. Brock, Fla., 
46 So. Rep. 740. 


107.——Concurrent Negligence.—An employee 
injured by the concurrent negligence of the 
employer in failing to furnish a safe place to 
work, and co-employees, held entitléd to recover. 








—Kroeger v. Marsh Bridge Co., Iowa, 116 N. 
W. Rev. 125. 
108.———Contract of Employment.—Where de- 


fendant hired plaintiff and gave him the use of 
a house, reserving the parlor to store his furni- 
ture, defendant had no right to use such parlor 


for boarding other employees.—Bates v. Davis, 
109 N. Y. Supp. 1094. 
109. Duty to Safeguard Machinery.—The 





duty of a master to safeguard machinery held 
a duty only owing to such persons as in the 
course of their employment are required to use 
it.—Stodden v. Anderson & Winter Mfg. Co., 
Iowa, 116 N. W. Rep. 116. 

110.——Employment of Minor.—A master must 
protect minors working about dangerous ma- 
chinery, and publish and enforce rules sufficient- 
ly clear as to be capable of being intelligently 
understood and obeyed.—Fitzgerald vy. Inter- 
national Flax Twine Co., Minn., 116 N. W. Rep. 
475. ; 

11li. Fellow 
engineer and a 








Servant.—Where a locomotive 
switchman are members of a 
switching crew, they are fellow servants, and 
there can be no recovery for injuries to the 
switchman from the negligence of the engineer. 
—Day v. Louisiana Western R. Co., La., 46 So. 
Rep. 203. F 

112. Independent Contractors.—An express- 
man held an independent contractor, and not 
defendant’s servant, thus relieving défendant 
from responsibility for his negligence.—Burns 
v. Michigan Paint Co., Mich., 116 N. W. Rep. 
182. 

113. Injury to Servant.—A servant injured 
while operating a planer because of the absence 
of the hood. held*not to have assumed the risk. 
—Bennett v. Carolina Mfg. Co., N. C., 61 S. E. 
Rep. 463. 

114. Injury to Servant.—Whether a serv- 
ant has the right to rely on the promise of the 
master to remedy a defect in an appliance de- 
pends upon the question whether to do so would 
be so imminently dangerous that no man of or- 
dinary prudence would longer use it.—Brown v. 














Musser-Sauntry Land, Logging & Mfg. Co., 
Minn.. 116 N. W. Rep. 218. 

115. Negligence.—Defendant railroad com- 
pany held negligent in furnishing a brakeman 
with an unsafe push pole with knowiedge that 
it was unfit for use, though an extra pole 
was in the yard, which defendant had not in- 
stalled on the engine.—Pennsylvania R. Co. v. 
Forstall, U. S. C. C. of App., Second Circuit, 
159 Fed. Rep. 893. 

116.——Right to Rely on Signals.—A servant 
engrossed in his work has a right to rely on 
customary signals, and is not bound to antici- 
pate negligence on the master’s part in failing 
to give thern.—Fitzgerald vy. International Flax 
Twine Co, Minn., 116 N. W. Rep. 475. 

117.——-Safe Instruments.—A master was not 
required to provide a motor with brakes suffi- 
cient to guard the motorman against his own 
negligence.—Clinchfield Coal Co. v. Wheeler’s 
Admr., Va., 62 S. E. Rep. 269. 

118. Safe Instruments.—A master is bound 
to exercise ordinary and reasonable care in 
providing the servant with safe machinery and 
suitable instrumentalities for his work. and a 
failure so to do renders the master liable for 
the injuries proximately resulting therefrom.— 
German-American Lumber Co. vy. Brock, Fla., 
46 So. Rep. 740. 

119. Safe Place to Work.—A master held 
not liable for the death of a workman who was 
killed while digging a pit by the falling upon 
him of a stack of iron plates which had been 
piled by him or his fellow workmen near the 
side of the excavation causing it to cave in.— 
Morgan Const. Co. v. Frank, U. S. C. C. of ADPD., 
Sixth Circuit, 158 Fed. Rep. 964. 

120. Safe Place to Work.—In an action for 
injuries to a coal miner by the fall of a portion 
of the roof of a hallway, defendant held negli- 
gent in failing to make a proper inspection of 
the roof prior to the accident.—Norton Coal Co. 
v. Murphy, Va., 62 S. E. Rep. 268. 

121. Mines and Minerals—Reservations in 
Deeds.—A clause in a deed, reserving to the 
grantor the right to all minerals in and undera 
certain portion of the land conveyed, held to 
reserve not only solid minerals, but also petrole- 
um oil and natural gas.—Sult v. A. Hochstetter 
Oil Co., W. Va., 61 S. E. Rep. 307. 

122. Rights of Locator.—Plaintiff’s prede- 
cessors having discovered gold within the orig- 
inal limits of their claim, such discovery con- 
ferred no rights to an overlap included with an 
extension of the boundaries of plaintiffs’ claim 
of which defendants were in possession, and on 
which they subsequently made a discovery with- 
out opposition.—Biglow v. Conradt, U. 8S. C. 
Cc. of App., Ninth Circuit, 159 Fed. Rep. 868. 

123. Monopolies—Combination in Restraint of 
Trade.—An agreement between retail lumber 
dealers, whereby one dealer agrees to “protect” 
the other by asking a higher price than the 
other for the same bill of lumber submitted to 
both for prices, held in violation of the anti- 
trust act, (Laws 1905, p. 636, c. 162).—State v. 
Adams Lumber Co., Neb., 116 N. W. Rep. 302. 

124. Municipal Corporations—Officers and Em- 
ployees.—A board of*police and fire commission- 
ers held not authorized to accomplish indirectly 
by discharging entire fire department and reap- 
pointing all but certain members what they 
could not do directly; the removing of such 
members in violation of rules of the board en- 
acted under statutory provisions.—-Combs v. 
Bonnell, Ky., 109 S. W. Rep. 898. 
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125. Names—Idem Sonans.—The doctrine of 
idem sonans is unavailab.e to cure variations in 
the spelling of a name, unless the combination 
of letters and syllables produce the same sound 
as the true name.—Steinman vy. Jessee, Va., 62 
S. E. Rep. 275. 

126. Negligence—Liability of Vendors Sell- 
ing Dangerous Substances.—Where defendant 
sold gunpowder to plaintiff, a child 12 years old, 
who, while attempting to ignite a fuse inserted 
in a can in which he had placed the powder, was 
injured by a premature exp.osion, the question 
whether defendant’s negligence in selling the 
powder was the proximate cause of the injury 
held one for the jury.—McEldon v. Drew, lowa, 
116 N. W. Rep. 147. 

127. Pleading.—Where negligence is the 
basis of recovery, the declaration should allege 
the negligent act or omission, and also the in- 
jury sustained and facts showing that the in- 
jury was a proximate result of the negligence 
alleged.—German-American Lumber Co. Vv. 
Brock, F.a., 46 So. Rep. 740. 

128. Res Ipsa Loquitur.—The mere fact that 
a “tie jack”. weighing 300 pounds used in lay- 
ing railroad ties, and which, if properly handled 
with ordinary care, could not fall from the car 
upon which it was used, did so fall, raises the 
presumption of negligence.—Gurdon & Ft. Smith 
Ry. Co. v. Calhoun, Ark., 109 S. W. Rep. 1017. 

129.——-Use of Flue.—Whether defendant was 
negligent in using a terra cotta flue depended on 
whether a man of ordinary prudence, having 
due regard to the safety of his own and the 
property of others, would have used a flue of 
such material.—S. R. Fowle & Son vy. Atlantic 
Coast Line R. Co., N. C., 61 S. E. Rep. 262. 

130. Netice—Necessity.—When a statute con- 
fers power upon a judicial or an administrative 
agency to render a judgment or make an order 
affectine rights of persons or property and no 
provision is made for notice, the court wil: re- 
quire a reasonable notice.—Bank of North Wil- 














kesboro v. Wilkesboro Hotel Co., N. C., 61S. E. 
Rep. 570. 
* 131. Nuisance—Proof Required to Warrant 





Injunction.—When injunction is sought to re- 
strain that which it is apprehended will create 
a nuisance, the proof must show that the appre- 
hension of material and irreparable injury is 
well grounded upon.a state of facts from which 
it appears that the danger is real and immedi- 
ate.—Cherry v. Williams, N. C., 61 S. E. Rep. 
267. 

132. Officers—Effect of Resignation.—A writ- 
ten resignation delivered to the board or officer 
authorized to receive it and to fill the vacancy 
thereby created is prima facie, but not conclus- 
ive evidence of an intention to relinquish the 
office.—State v. Ladeen, Minn., 116 N W. Rep. 
486. 

133. Partnership—Distribution of Assefs.—On 
the dissolution of a partnership by a decree of 
court where the assets include stock in cor- 
porations, it is within the discretion of the court 
to divide the same in specie when Other assets 
are sufficient to pay all obligations of the firm. 
of App., 158 


Ruggles v. Buckley, U. S. C. C. 
Fed. Rep. 950. 
1o4.——Negotiable Instruments.—If, at the in- 


stance and in the presence of a partner, the 
name of the firm is signed by another to a note 
under seai, such note has the same legal effect 
as if such member had physically signed it.— 
Merchant’s & Farmers’ Bank y. Johnston, Ga., 61 
S. E. Rep. 543. 





135. Pledges—Choses in Action.—Where, *in 
an action on a note, defense is made that payee 
failed to collect notes pledged as collateral, 
defendant must show that the failure to collect 
was due to payee’s negligence, and that damage 
resulted to him.—Spires v. Southern States Phos- 
phate and Fertilizer Co., Ga., 61 S. E. Rep. 300. 

136. Process—Alias Summons.—Where an or- 
iginal summons not being served is attached 
to an alias summons which is personally served, 
a defect in the alias summons, the original, be- 
ing correct, does not oust the court of jurisdic- 
tion of the person.—Conroy v. Bigg, 109 N. Y. 
Supp. 914. 

137. Service of Summons.—The court ac- 
quires jurisdiction on the proper service of sum- 
mons, and it is immaterial that the officer serv- 
ing it does not file his return until after the 
answer day.—Pitman vy. Heumeier, Neb., 84 N. 
B. Rep. 1083. 

138. Prohibition—Injunction— Where’ a rule’ 
against app.icant for injunction to show cause 
has been made absolute, and another applica- 
tion for injunction is made, prohibition will not 
lie to restrain the court from enforcing execu- 
tion of the writ of seizure and sale to restrain 
which injunction was asked.—Josephson v. Pow- 
ers, La., 46 So. Rep. 266. 

139. Railroads — Injury to Pedestrian at 
Crossing.—In an action for injuries to a pedes- 
trian at a railroad crossing, the court should 
have charged that he was negligent, and then 
submitted defendant’s duty after discovering 
plaintiff on or in close proximity to the track.— 
Arkansas Cent. R. Co. v. Fain, Ark., 109'S. W. 
Rep. 514. 

140. Injury to Person on Track.—An engi- 
neer discovering a trespasser on the track can- 
not be deemed negligent because he shouted @ 
warning instead of sounding the danger signal; 
the error being one of judgment on a sudden 
emergency.—Jones y. Sibley, L. B. & 8. Ry. Co., 
La., 46 So. Rep. 61. 

141. Negligence.—It was negligence for a 
railroad company to operate a train through the 
country at night at 30 miles an hour without 
a headlight.—Gorton v. Harmon, Mich., 116 N. 
W. Rep. 443. 

142. Placing Canvas Covers Over Trees Near 
Railroad Track.—Landowners near a railroad 
held entitled to p!ace a canvas cover over plants 
growing on the land, and the mere fact that the 
cover is within reach of sparks from passing lo- 
comotives held not to relieve the railroad com- 
pany from liability for negligence in permitting 
the escape of sparks.—Benedict Pineappie Co. V. 
Atlantic Coast Line R. Co., Fla., 46 So. Rep. 732, 

143. Rape—Previous Chaste Character.—On & 
trial for illicit intercourse with a female under 
the age of 18, it is sufficient if the jury be sat- 
isfied beyond a reasonable doubt that prosecu- 
trix was not previous:y unchaste, and her evi- 
dence that she was not is not required to be 
corroborated.—Leedom v. State, Neb., 116 N. W. 














“Rep. 496. 


144, Sales—Caveat Emptor.—lIn an action for 
the price of an ice plant purchased with full 
knowledge of its condition, defendant held not 
entitled to set off a claim for damages for false 
representations as to the daily capacity of the 
plant.—Williamson vy. Holt, N. C., 61 S. E. Rep. 
384. 

145, Recission.—In an action on a note for 
the price of goods, recovery is limited to the 
difference between the contract price. and the 
value of the property. where, before title pass- 
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ed, the buyer notified the seller of his intention 
not to accept the goods.—Acme Food Co. Vv. 
Older, W. Va., 61 S. E. Rep. 235. 

146, Rescission by Vendor.—Where, after a 
sale of personal property on time, the vendor 
fearing that the contract may be impeached for 
incompetency of the vendee, takes possession, 
the vendee may treat the unauthorizd act as a 
rescission of the sale, and urge it as a defense 
in an action for the price.—-Boggs v. Young, 
Neb., 116 N. W. Rep. 501. 

147. Sheriffs and Constables—Powers.—The 
fact that one is a deputy sheriff does not en- 
title him to any more rights or privileges in the 
yards of a railroad company than any other 

, Person except while in the performance of offic- 
ial duty.—Texas & N. O. R. Co. v. Parsons, Tex., 
109 S. W. Rep. 240. 

148. Specific Performance—Contract to Convey 
Land.—Plaintiff having performed an agreement 
to care for deceased and his wife during their 
last sickness in consideration of deceased’s 
agreement to give plaintiff the homestead and 
its contents, plaintiff was entitled to a decree 
securing the title to the property in her.—Cook 
v. Ely, Iowa, 116 N. W. Rep. 129. 

149..——Laches.—Where a vendee of land de- 
lays suit for specific performance unreasonably, 
and there has come a great increase in the value 
of the land, equity will refuse to enforce the 
contract.—Crawford v. Workman, W. Va., 61 S. 
E. Rep. 319. 

150. States-——Officers.—Persons who hold a 
state office, except justices of the peace and 
officers of the militia, are ineligible to mem- 
bership in the general assembly, under Const, 
art. 3, sec. 4, par. 7, Civ. Code 1895, sec. 5754.— 
McWilliams v. Neal, Ga., 61 S. E. Rep. 721. 

151. Statutes—Construction. — The maxim 
that the expression of one thing in a statute is 
the exclusion of others not expressed held only 
a guide to the legislative intent.—City of Lex- 








ington v. Commercial Bank, Mo., 108 S. W. 
Rep. 1095. 
152. Street Railroads—Injury to Alighting 


Passenger.—In an action against a street rail- 
Way company for injuries to a passenger after 
alighting from a car, evidence held to war- 
rant a finding that defendant was negligent in 
stopping its car where it did without inform- 
ing her of the dangerous condition of street.— 
Spangler v. Saginaw Valley Traction Co., Mich., 
116 N. W. Rep. 373. 


153. 





Injury to Passenger.—In an action for 
death of passenger, whether defendani was 
guilty of negligence in operating street cars 
with a space of only six inches’ between them 
in passing each other with unguarded openings 
held for the jury.—Gage v. St. Louis Transit 
Co., Mo., 109 S. W. Rep. 13. 


154. Taxation—Tax Title—Where one dis- 
qualified to acquire a tax title based on current 
taxes takes an assignment of an outstanding 
tax sale certificate, and thereafter pays subse- 
quently accruing taxes and causes them to be 
indorsed on the certificate, a tax deed issued 
thereon conveys no title-—Wiswell v. Simmons, 
Kan. 96 Pac. Rep. 407. 

155. Trial—lIllustrations.—Illustrations which 
are apt and are not so extended as to with- 
draw the attention of the jury from the issue 
are not generally erroneous.—Neel v. Powell, 
Ga., 61 S. E. Rep. 729. 

156. Trusts—Constructive Trusts.—Where a 
mother, in view of death, conveys her real es- 





tate to her husband, on his promise to devise 
the same to their demented child and care for 
him during the yather’s life, equity may de- 
clare the grantee trustee ex maleficio for the 
protection of the intended beneficiary.—Schner- 
inger v. Schneringer, Neb., 116 N. W. Rep. 491. 


157. Legal Title-—As between the grantor 
and the trustee, a deed granting the land to the 
trustee for the use of a third person vests the 
legal title in the trustee under the statute of 
grants, independently of the statute of uses.— 
Blake v. O’Neal, W. Va., 61 S. E. Rep. 410. 

158. Vendor and Purchaser—Bona Fide Pur- 
chaser.—Where the widow appears on the face 
of the succession records, and the records de- 
hors the succession as owner of land, and no 
equities in favor of the children appear, third 
persons are protected from attack by the chil- 
dren.—Warner y. Hall & Legan Lumber Co., La., 
46 So. Rep. 108. 

159.—+Default of Vendee.—A vendor held en- 
titled to restitution for the vendee’s default 
unless the vendee within the statutory period 
pays the installments due under the contract 
at the time suit was brought with interest at 
the contraet rate from the date of the judg- 
ment.—Murphy v. McIntyre, Mich., 116 N. W. 
Rep. 197 

160. Warehousemen—Bona Fide Holders.—A 
bona fide pledgee for value of a warehouse re- 
ceipt is vested with an indefeasible title to the 
property which cannot be incumbered by any 
act of its pledgor or warehouseman.—Bank of 
Sparta v. Butts, Ga., 61 S. E. Rep. 298. 

161. Waters and Water Courses—Damage 
from Flooding.—Where a person’s land is flood- 
ed because of a lawful erection by another on 
his own land, no cause of action arises on ac- 
count of the construction itself, but the gist 
of the injured person’s action is the damage 
from flooding, for which successive actions may 
be brought for recurring injuries——American 
Locomotive Co. v. Hoffman, Va., 61 S. E. Rep. 
759. 

162. Wills—Intention of Testator—The in; 
tention of testator by a devise to a brother and 
sister by name, “or their heirs,’ held to show 
an intention to deal with the heirs of his broth- 
ers and sisters as a class, and not as individ- 
uals, so that their heirs take per stirpes, and 
not ver capita.—Dunihue y. Hurd, Tex., 109 S. 
W. Rep. 1145. 

163.—-Mental Capacity.—It is not error in 
instructing as to the mental capacity necessary 
to make a deed to refer by way of illustration 
to that required to make a will.—Neel vy. Pow- 
eil, Ga., 61 S. E. Rep. 729. 

164, Witmesses—Competency.—In an action 
for injuries to a brakeman by the breaking of 
a defective clevis on a brake chain, testimony 
of a former car inspector of defendant who 
had done that work for 25 years as to the 
usual and proper manner of inspecting cars on 
defendant’s road held admissible.—Missouri, K. 
& T. Ry. Co. of Texas v. Blachley, Tex., 109 S. 
W. Rep. 995. 

165. Husband as Witness Against Wife.— 
Under Rev. Civ. Code, art. 2281, a husband can- 
not give testimony as to his pecuniary condi- 
tion in proceedings for the allowance of ali- 
mony to a wife in an action for separation from 
bed and board, and where evidence on that sub- 
ject has been received from him, the court will 
not give it effect, though no bill of exceptions 
has been reserved.—Nissen v. Farquhar, La., 46 
So. Rep. 679. 











